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Al\tENDED BILL OF COMPLAINT 
COUNT ONI.:: 
Ccm"'" now your complt.dnonts, l·{(·ubert I·.t:rl CullAhan ond ~targaret f-,·t. 
Culluhnn. by ~oun~cJ, and t~e$pcctfully 1·npr(:~nt unto the Court as follow&: 
(1,) 'l'hct your complainnnts ar~ s,·'i:Jed and P<-13Sl•ss~d with fee rsimple tiUe 
t\S co-tenants to n ccrtnin tl'act or lnnd contbining 210 acres, n1ore or less, 
~ituatt:d in \Vldto r.ock Gup in Allcghuny Cc)unty, Virginia. us more Cully appears 
from n c:l<.~<!<l tc.; the '~ornpluinont::. !'rom Clua·lcs R. C"llaghnn o.nd J.,uurr.~ CLtllaghon, 
his wfte' dntcd July l6. 1956' ()( l'f.WC>rd in tho Cl(~l'k 's ornc:e o! thitl Honorable 
Court in lJc:ed lJook 13? ut pt\gu 189. 
tonants by the entir(:tictl with tiUc to nll thnt Ct,;rb\in tl'·act of land lying nnd 
· being in \'lhitc Rock C.r.p in Alleghany cc:.ur. ty •. Virginltt, containing 433 o.crcs. 
more or ll.'SS, as n"'re fully t!ppf.·urs trca~l n d£f'd t<: the dcf'-indants rz·otr& ~1ichnel 
Clerk's Office of this Hun.Ol'QLl~ CCJUl't in no(~d ~{rlo'k 21'1 a.t pag~ 25. 
(3.) . Thut the pal'tic.:s l&crctCJ ar~ .. cwnc~rs of t~djvining oonUguous tracts of 
land having u substantia&! C()lllrrton boun<.lui'Y. 
(4,) That ettu~Jhed to C:Jnd incorporuh~d into th.:: f,for,~desclib~d dec<! to the 
defendants and rC!corded in the ::,Cores rod Cll~rx •.=; Offh:e in D'.:~d r~ook 217 ot 
pBgc 28. is o plat or m~•P show in~ Ct 1·oud\\' ~y, cAac.·m<.'nt Rnd right-ot'-w ny running 
over nnd upon tht:· Aiot•cd£'scr1b~d ,.,,ol rr(lpt:·1··ty c.,f th.:~ cl\!C,·ndt•nt~ f1·orn pvint 
numb(sr 26 as sho,vn on std<l plnt in a noJ·tl"twc·st<:l'ly diJ·ectivn ovc1' and upon tl1c 
. 
1. 
sforP.described real property of your compltdnants , 
(5.) Thut the easement dcsc1ibed in f4 of this Amended llill or CompWnt 
was created by ~te deit.•ndants and thc~ir predecessors in title. by· eJ-.~ress grant 
<Jr l'c:::-;(;:l'Vatinn und the: bcnffit of ~LLid eus~JT!f'nt und right-of-way runs to your 
conlplainnntEJ, and the burden of tHud right-of-way 1~Ul'lB to the deft:,ndcmts. 
(6 ,) Th(;lt suid roudwsy, eustrncnt and right-of-way has bocn denied by 
thf! d~!undnnta und thl' ac!(:r1dnnts hlo\Vu wrongfully nnd without any l'ight in 
law have dc!'Jed the exi.stenct:s of cny .1·~·<..-ordcad right-(.)f-w~y, ht,vc recognized 
no rights of the con1pltdnants in thE: tlf<Jrcd~Rcribcd .roul property oC the defend-
nnts, and lH'i.VE~ p1·chibitc.'<.l po1·son!J with tl•c pc1•ndssion of your complainants 
fx·om using or gc.1ing upon the :'!l"Ot'edc.·:Jcrlbed rr;udw ay, casement and right-of-way 
and hnve thl·eat(~nt'd 1')\lt::h purmi~:;ivc~ us~rs with <'l'irrdnnl prosecution in the 
event ot' eu<:h pc.,orscns using said roadw;JY, r·usem-:nt ~nd right-of-way. 
(8.) 'l'hat, unl~Hs equity trak~~s CC'fl1li::rr.nce and jurl~dicticn '-"!this causo, 
you1· complainant~ will s-uctc~l' irre.porublc hnrm • 
(9.) Thot OR lJ rer,ult of the dcf,,ndnntH' ··::wr.c,ngful dcninl of curnplr,inants' 
cluiJn to the afor.:,describc<l roedwt~y, ce:.st:m(·nt and li~rht-of-wny, your complainant$ 
have su!C~rcd and continue tc auffl!r it·reparobl•~ h&I'm, as w~ll ns actual dnmag•]s. 
' 
COUNT TWO 
(10.) Yout• cornplt.dnantr; c~~i.pt'(;r."oly ropcett, r~~-tlllc:g(.~ and in(;r)rporato 
herein euch L'lnd every allegation contained in 1!1, ~2, 113, 114, 11'5, q~, ~7, 
118 and 119, of this, their Amf.'nd(;:d Btll of Cr.n,plalnt. 
(11 • ) That thf.: complninnnts und tht.oir pl~cdct'E!SSt':rfl in title: httve ttsaertE:d 
2 
and to the aforedescribcd easement nnd right-of-way, which use of the com-
plainants Gnd their pr£-dcccaso1·s in title ()ver and upon the aCor~deacribed 
euscment or ti ght~of-wCJy has continued uninterrupted over the existing roadway 
shown on the af<>rcdescr.ibed plnt nnd your complainants nre tht~refore the 
owners of ll prescripthr() t~asement or right-of-way ovf'r and upon the afore-
dcscrlbt~d ennting road upon real property owned by the defendants. as herein-
above describc<l. 
COtJNT TRnBE 
(12.) Ycur complcJnonts e1-;prcssly repent, rE~-nll<~ge and incorporate 
he1•uin each And evt'ry ollegation contr.dnE!d in 111 , 112 , !3 , '.14, f5 , t;t6 , '7, 
V8, 'J9 and 1111 of tl'ds. their Arn~ndcd Bill of Compl:dnt. 
(13.) Thftt th~ conlpluinants' use CJf the afc,t•edescribed caacment or right- ' 
oC-w ey and the UE\e thereof by their pJ·edecctjsors in ti1le, was in eAistence nt 
the time or the convcy:1n\!e to tht! c!eft::ndnnts l and th~! ue~.:~ of the p1•op~1'ty of 
th,; ~cfcndarlts and thcJr pt·C'dc~t:~saol'::J b1 title~ by the colnplninant.'l and their 
predecessors in title lH'LS bc~en continuous, npparent and is reasCJnubly necessary 
to the cnjoyr.H .... nt of tlu! afored~scribecJ l'tH.U pr.opct•ty o! your conaplldnu.nts and 
your ccmplainctnts ~t..re thr·r(~fot'(' c~ntitlc::d to nn easnmcnt by implication aver and 
upon the property of the dPtendantB as more fully heroinllbove dttscribt::d. 
COUNT FOtrR 
(14.) Your CC1mpl:1inontl( expressly rtlpeat. rc-rdlcp:£-' i-1nd inco1·porat<~ 
herein ench ond every sll('(~ati(.Jl c(lJ\tainC>d in ~1. ~2, 4J3, '-4. V5, ~6, fl7, 
!8, f.9, ~11 und ~il.3 c,f thi~. th<~i:r Arr: ...... nded Ulll of c.;,.mplidnl. 
(15.) That by ac:ccptir1g the tJor€•descrih~d conv(~ynnc:c and rocording the 
mop or plEt.t ~hc.wing tl1c· l"ouch,'t:y, cHsanwnt nnd z·ight-o.f-wt;y 1·unning over and 
3 
upon the aforedescribed recti property of the df'!cndants, of record in the Clerk's 
Ot'fil'!e of this Honorable Ct,urt in Deed Book 217 at page 28. the. defeildanta have 
recognized nnd acceeded to the SUperior title to said CllSCment Or right-of-way 
of your complainLlnts , ov~r and upon th£ adjoining refll: property of the defend-
ants and tho complainants , by such rr·cognition of oup<~rior title by the! defend-
ants, have acquired n good and suftit.~h~nt title to a aid easement or right-of-wsy 
over and upon the adjoining lands of th~ dc.:fenda.nts. 
lVHE~EFORE, your complainants l"cSp(>ctfully nnd humbly pray that this 
Honot•able Court deere~ tho.t your corr;plainnnts arc entitled tt) an easctnent 
or right-t)f-way over and upon the rond depicted. upon the plat recorded in 
Deed Book 17 at pngc 28 as afore~Hlic.l. that tllfJ defendants, and each of tham, 
, 
be enjoin<·~d and rcstrain.~:d from intex·fE~ring wfth the compl:.dnnnts' usc of 
said easement or l"ight-of-wliy in any mnnner \vhntsoc·Vel·, that your complain-
ants be avtcrded 1-Lctuetl C(lmperlsHtcry t\nd punitiv~ dumag-cs, including attorney'~ 
fees Hnd court cOfJt~, as dctcl'mint:d by th€.- Court, tl.nd th~t they rnHy huve such 
other further &nd gcne1·nl rr.dief t::.s to t:quity mny st~om moet. 
Willium A. Parks, cJr. 
E. S. Solomon & AD~ociotos 
AttorneyR At Luw 
324 \\~. ~V:tdll Stret!t 
Coving·ton, Vlrgini~ 2·1420 




his wife HEUJ,l~~T E~~ ~~ffHAN ~.~ARG~' ·:1· I~' i~'t!IAN, 
Dy:·,. \\~\· \''m:; . ..;....· ---·---~1>E'l \ 
'· .. I 
CERTIFICATE 
I hereby . ce1~ify thk.\t a true _sopy ot the t'llrcgoing Amend~d Bill of 
Comphdnt w u::> mailed thi~ -~ dey of July. 1964 t(• ~'licbael ~~cH. Collins~ 
Esquire, Attorney At Lnw. Collins, Crackel 1 !'!looney, 275 W. "fl.-" :.dn Street, 




ATTORNEYS AT \.AW 
:OYINGTONo VIRGINIA 
~ 
FTON FORGE. VIRGINIA 
ANSWERS TO REQUESTS FOR 
A0~1 ISS IONS 
Come now your defend~nts, Laurence .A..· White, Jr. and Earlene S. 
White, his wife, and file thPir Answers to-Requests for Admissions pursuant 
to Rule 4:11 of the ~ul e_s of the ... Supreme Court of VirginiC!_. 
(l) Do you admit or deny that the parties hereto are owners of 
adjoining contiguous tracts of real p~9perty? 
Answer: The above statement is admitted. 
(2) Do you admit or deny that the respective properties of the 
.·r 
parties have a substantial common boundary?· 
Answer: The statement is denied. 
{3) Do you admit or deny that the map or plat of record in the 
Clerk's Office of the Circuit Court of Alleghany County in Deed Book 217, at 
Page 28 shows a roadway easement of right-of-way running over and upon your 
real property from Point No. 26 as shown on said plat in a northwesterly 
direction over and upon the aforedescribed real property of the complainants? 















. INS, CRACKEL 
~ MOONEY 
)RNEVS AT LAW 
-.GTON, VIRGINIA 
6 
-. F"OROE, VIRGINIA 
Page # 2 
(4) Do you admit or deny that you have attempted to bar the 
complainants and·persons with per~ission of the complainants from going over 
and upon said roadway easement or right-of-way? 
Answer: The above statement is denied inasmuch as neither of the 
complainants or anyone asserting permission of the co~plainants has ever 
attempted to use an alleged roadway or right-of-way across the lands of the 
undersigned to the best of the knowlege and belief of the undersigned. 
MICHAEL McHALE COLLINS, ESQUIRE 
COLLINS, CRACKEL & MOONEY 
275 W. Main Street 
Covington, Virginia 24426 
BY: 
CERTIFICATE 
LAURENCE A. WHITE, JR. and 
EARLENE S. ~~HITE 
lSI MICHAEL McHALE COLLINS 
COUNSEL 
17 Michael McHale Collins, do hereby certify that I have mailed a 
true copy of the foregoing 11 Answers to Requests for Admissions .. to William A. 
cfi4) . 
Parks, Jr., Counel for Complainants. on this _L~day of September, 1984. 
lSI MICHAEL McHALE COLLINS 






COMPLAINANTS' ANSWERS TO INTERROGA~ORIES 
Come now the complainants, Hubert Earl Callahan and !4argaret 
M. Callahan, his wire, and answer the foregoing Interrogatories pro-
pounded to them aa follows: 
(1.) State the namesaand addresses of any persons whom you 
claim have been proh4b1ted from using and going upon the alleged 
roadway, easement or rieht-or-way with permission ot the complainants. 
Please state the approximate dates and circumstances, it-any, which 
support your contentions that these people have been prohibite~ wrom 
going upon the lands of the defendants. 
Answer: Leonard Kitt 
Route 2, White Rock Gap 
Covington, Virginia 
James Grosse 
Route 2, White Rock Gap 
Covington, Virginia 
(2.) Please state what assertions have been made by the 
com~lainants, under a claim or right, hostile to the rights of the 
defendants, 1n and to a ease~ent or ri~ht-or-way over the lands or 
the detenciants. 
Answer: Letter to defendants from complainants' counsel. 
·· right-or-way t·e shown on defenda-n~' deed. 
(3.) Please state wba~ uses, if any, th~ complainants have made 
· ' defend~fits' property under any assertion or claim or r1~ht. 
8 
Answer: We have used the right-of-way to get to other property 
owned by us all our lives. 
(4.) Please state the naaesaand addresses of all w1tresaes you 
intend to call at the trial of this case. 
AMIWeit: !,eonard Kitt 
Route 2, White Rock Gap 
Covington, Virginia 
James Grosse 
Route 2, White Rock Gap 
Covington, Virginia 
James Kitt 
Route 2, White Rock Gap 
Coving,ton, Virginia 
Charlie King 
530 Commercial Street 







(5.) Please identify any and all documents, matters ot public 
record, which you intend to submit in the trial of this case. 
Answer: Deeds referred to in the Bill of Complaint and the 
deeds referred to in the chains or title to the parties' respective 
properties. 
(6.) Please provide copies or any other documeri't·s;· not matters 
.-or public record, which you intend to introduce as exhibit.s in the trial 
of this case. 
Answer: We will have photographs or the road. 
Respectfully Submitted, 
HUBERT EARL CALLAHAN and 
l"AROARE'l' N •. CALLAHAN, his wife 
· 
9~7 c ed//x:4 ?;:> 
1.- - . _-a. ::.? /1"7 ,. 
£n QCL<3 OaJ.L ·772 G ·z-K!'cr: id tnho 
• a s, r •.. 
E. s. Solomon & Associates 
Attorneys At Law . \ 
324 w. Main Street \ 
Covington, Virgin~ 244~6 
Counsel for Compla1~ 
STATE OF VIRGINIA 
AT L~ROE/to-w1t; 
·=--- I • .., ".• •• o • 
Subscribed and sworn to before me this 14 0 c1a;y _of September, 
1984 by Hubert Earl Callahan and Margaret M. Callahan, his wife. 
My Commission Expires: November 6. l984L._. 
~L. ~f otary Pub11c 
(Commissioned: Robin L. ~) 
CERTIFICATE 
I hereby certify that a true copy of the foregoing Com-
plainants' Answers to Interrogatories was mailed this ~day 
of September, 1984 to Michael McH. Collins~ Esquire, Attorney 




TO: L:1urence A. i,..,r,1t··~, Jr·. :1!·1d 
Li~ r l E' r~e .S • ~, h 1 t e J h!!: ·,; 1. :' c 
c/o .l!chRel :.:cE. Co: "...ius, E~;·1l.!i ~~ 
Attorney At L(lw 
Collins, Ct'llC i:t:: 2 .k :·!oont:~r 
275 w. 6·la1r; Jir-cet 
Covin~ton, V1rr1n1" 24426 
Corne now thE' c:--:,pl.~,1:-.a!"lt3, Hubert :~srl Callahan and Margaret 
M. Callaht\n, hia wtre, a.& .. ~ propour•d t!1e !'ol~owinp; interro~ator1es to 
the deft!nJa.nt5 in ac~~)~,.1:n~c·.· ·~1t!t the Rule!l ~ ~~su2reme ~o\Art 2£ 
V1r~1.nia: 
-
to o~ll at the trial ~r e~~~ cas~. 
ANSWER: Charlie King 
530 Commercial Street 
Clifton Forge, Virginia 24422 
Timothy H. Barton 
Route 1 
Clifton Forge, Virginia 24422 
Mr. & Mrs. Laurence A. White 
Route 2 
Covington, Virginia 24426 





(2.) If the ~ap or ~let or rcco~d in the Clerk's Office of 
the Circuit Court of Alle~hany Count~ in Deed Uook 217 at page 28 doen 
not snow a roadway~ ease1::ent, or ri,.~ht-cf-·liay runnin:; over and upon 
your real property t'ro:-: Point !~o. ~6, as shown on 3a1d plat in a 
northwesterly direction, then please explain fully and oo~pletely the 
presenca o!' a set or :"elat!v~~ly ~lar~.llel l!nes runn1n,-; from said Point 
N~. 25 upon said pl~t? 
ANSWER: The set of relatively parallel lines, as you describe them, donate 
the existence of a small creek which flows_ through the property. 
(3.) Please 1den:1Cy any a~d all doou~ents, ~atters or public 
recor.! that you 1nt~:~.! t.c s~b-~it 1r: th~~ c~!al or this oase. 
ANSWER:· We intend to introduce survey information on our property, topographic 
or geologic survey maps, both plat and three dimensional., photographs of the 
property and any relevant deeds in the chain of title which are matters of 
public record. 
(4.) Please ~~ov11e cop!~= of any other docu~ents, not matters 
or public record., \-lh!ch y.-,u 1nten<1 to introduce as exhibits in the 
trial of this case. 





reQuire supplemental nnswer~ upon further information rro~ you or 
your attorney. 
Willi~~ A. Parks~ Jr. 
£. s. Solomon & Associates 
Attorneys At Law 
324 w. Main Street 
Covincton, Virginia 2~42G 





I hereby certi :"'y t:~:1t s t:-ue ~r~·~:·j· Jf the for~::~o!ng Complainants' 
Interro~"":atories to Det'~nc~:.ltlt:; '11:...:; :n3!!r;d this ·v\ day or 3e:;>temoer~ 
19 8 '+ to :! i c ha e l . ·' c i i. Go :: : ! n :~ , 
C \ , I/_ '1 •) .. {'" I • • ~ rae .K~... i:r: •• ooncy J - ) •• • . .: _ n 




~ TTORNEYS AT LAW 
:OVINOTON. VIRGINIA 
FTON P'OROE, VIRGINIA 
DECREE OF REFERENCE 
It appearing to the Court that it proper to do so, the Court does 
hereby refer this matter to Fletcher D. ~!a tson, Commissioner in Chancery for 
the Circuit Court of Alleghany County, Virginia, to hear evidence and report 
his findings of fact to the Court. 
:"l.J r, 1 
ENTER: THIS J.'f_ DAY OF tJ.~.-t.·l.·;.·Hf;,t.-.1984. 
WE ASK FOR THIS: 
Counsel for Complai\ts 
!vi JLd2. ({ &uti.~(:Cf.~-
MICHAEL McHALE COLLINS, ESQ. 
Counsel for Defendants 
13 
COPY TES1I: 
ROBERT C. HUBBARD, CLERK 
ALLEGHANY CIRCUIT COURT 
./....) .. Ttr- , .. (} If')~ .. . i" .r--f'·-( '-~i'-1 ·Lb"~ .;[ {~.ciilt~""•--
t)<'. f-"4 Q_p_.J/,.1.. k -· 
COJ\.tPLAINANTS' StJPPLEl\'!ENTAI, 
ANSWEnS TO INTERROGATORIES 
Come now the compluinantr:r, Hubert Earl Cellahan and P;r argaret 
iVI. C ullahClll, hi~ wife , and supplemGnt the answ<:rs to interrogatories heretoforE» 
filed by them as follows: 
(1.) ANS\VER: The defendants' ret:ll property 1s now posted. 
(2.) ANS\VER: The defendants' property is now pbsted. 
( 4.) ANSWER: G. L. Tin~·ler 








Low ht<.;or, Virginia 
S nrnh B rc'u ghm nn 
Clifton Fox·ge , Virginia 
Respectfully Submitted, 
HPHER'r EARI. CALIAITAN nnd 
~1ARGARET 1\f. CALLAJlAN, his wife 
. ~(' C'Gf//~~-·-
Sub.t;CMOf'd und SW<;l'Jl to br·!r:l•c:: m~ this . !.[!!:. doy of n~c~rr:bct'' 19_84 
i\ly C<,mmis:.:don rx pi res: 
Willimn A. Parks. J1·. 
E. S • Solomon " Associates 
Attorneys At Law 
324 W. Main Street 
Covington, Virginia 24426 
Counsel for Complain&llts 
CERTIFICATE 
I hereby certify that a true copy of the foregoing 9omple.insnts' 
Supplemental Answers to Interrogatories wlls mailed this _J:t_ day of December, 
1984, to ?··!ichael ~1cH. Collins, E~quit·e, Attorney At Law, Cl"lllins, Crackel 1c 
lVlooney, 275 '". l\fain Str~et, Covington, Virginia, 24426. 
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VIRGINIA: 
In The Circuit Court for Alleghany County 
Hubert Earl Callahan and 
Margaret M. Callahan, 
Complainants, 
v. 
Laurence A. White, Jr. and 
Earlene s. White, his wife, 
Defendants. 
A Commissioner's Hearing held in the above-styled matter, 
before the Honorable Fletcher D. Watson, Commissioner in 
Chancery for the Circuit Court for Alleghany County, Virginia, 
in the offices of the Commissioner, 251 West Rivers~de Street, 
Covington, Virginia, on the 12th day of June, 1985, beginning 
at 3:35 p.m. 
APPEARANCES· 
On Behalf of the Complainants: 
William A. Parks, Jr., Esquire 
Erwin s. Solomon & Associates 
On Behalf of the Defendants: 
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P R 0 C E E D·I N G S 
2 THE COMMISSIONER: The evidence taken before 
3 Fletcher D. Watson, Special Commissioner, in the above-styled 
4 case, on June 12th, 1985, pursuant to an Order entered on 
5 December 14th, 1984, appeared counsel for the Complainants and 
~ Defendants agreeing that exceptions and objections to the 
7 evidence is reserved by each. Present is William A. Parks, 
8 Jr., counsel for Complainants, Hubert Earl Callahan, 
9 Complainant. Michael McHale Collins, cou~sel for Defendants' 
10 Laurence A. White, Jr~ and Earlen~ s. White, Defendants. 
11 MR. PARKS: Mr. Commissioner, first off I 
12 would like to submit for the record a certified copy of a Deed 
13 dated July 16, 1956, from Charles R. Callaghan and Laura 
14 Callaghan to the plaintiffs, Hubert Earl Callaghan and 
15 Margar.et M. Callaghan, referred to in the Amended Bill of 
16 Complaint. 
17 THE COMMISSIONER: Do you have any objection 
18 to that? 
19 MR. COLLINS: No, sir. 
20 THE co~~ISSIONER: I know we saved them, 
21 but ••• 
22 MR. COLLINS: No. 
23 THE COMMISSIONER: We will mark that Exhibit 
24 il, then. 
25 (WHEREUPON, the document referred to was marked Complainants' 
·Exhibit #1 for identification and received in evidence.) 
18 
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2 MR. PARKS: I would like to offer as Exhibit 
3 #2 a Deed dated January 30, 1976, from Michael McH. Collins, 
4 Special Commissioner, to the Defendants, Laurence A. White, 
s Jr. and Earlene s. White, his wife, recorded in Deed Book 217 





THE COMMISSIONER: Any objection? 
MR. COLLINS: No. 
THE COMMISSIONER: We will mark that Exhibit 
11 (WHEREUPON, the document referred to was marked Complainants' 
Exhibit #2 for identification and received in evidence.) 
12 
13 THE COMMISSIONER: You may proceed. 
14 ALFRED CALLAGHAN, having been duly sworn by the Notary, was 
examined and testified as follows: 
15 
DIRECT EXAMINATION 










Would you state your name, please, for the record. 
Alfred Callaghan. 
Where do you live? 
At Callaghan, Route 1, Covington. 
How old are you, sir? 
. 
If I live to the 16th qf October, I will be 79. 
Are you related to Earl Callahan, the Complainant? 
My father and his father were first cousins. 





ALFRED CALLAHGAN - DIRECT 
A. I will let you figure that out. 
2 o. Mr. Callaghan, I show you a copy of a Deed that has been 
3 marked Exhibit #2, which is a Deed to Laurence and Earlene 
4 White, which has a map attached to it, and ask you if you are 
5 acquainted with the property described in that Deed. 
6 A. Yes; I am acquainted with the property described in the 
7 Deed, but there is one piece of property that is not shown on 
8 the map. 
9 Q. Would you explain your answer, please? 
10 A. The first.piece of property,. this is the Elmore 
11 property ••• 
12 Q. You are indicating the portion of the map on Exhibit #2 
13 outlined with points 10, 11, 12, and l3J is that correct? 
14 A. That is right. This is the Callaghan property1 that is 
15 it, up above the Elmore property. 
16 Q. You are indicating the upper right-hand corner of the 
17 map? 
18 A. Well, no. It could be there, but it ~s another piece of 
19 property over on the other side of the mountain here. That 
20 was the first piece of property that the Elmores bought from 
21 the Kings. _ They lived over on that side of the mountain. 
22 ·Then his wife died. Then he bought the second piece of 
23 property from the Kings, which is down diagonal, righ~ across 
24 below the Callaghan property. Is that clear? 
' 
25 Q. It is to me. From your knowledge of the property, is the 
20 
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Elmore 40 acre tract on this map properly located and 
2 described? 
3 A. Well, now, I don't know whether that is 40 acres or not. 
4 It is a rectangle piece of p~operty that runs straight across 
5 both ways. 
6 Q. lou are saying it ran across the ••• 
7 A. It don't go plumb across to Kings' property. It goes 
8 part .of the way across Kings' property in a rectangle. The 
9 Callaghan property is more back against the mountain than it 
10 is in a rectangle shape. 
11 o. How long have you been acquainted .with this property, 
12 both the White property and the Callaghan property? 
13 A. Well, when I went to school I walked out from up there 
14 two days from school when school started. That was 19 -- my 
15 mother died when I was 13 months old, and she died in 1907, I 
16 think '07 or '08. They had taken me up on the mountain there 
17 to my aunt's, which is the house that belonged to the Kings at 
18 that time. She lived in it, and I lived w~th her until about 
a 
19 1914 or '15. 
20 Q. Excuse me, now. Can you locate on this map the house you 
21 just referred to? 
22 A. You mean the one that I lived in? 
23 Q. Yes, sir. 
24 A. No, it is not here, but it was in the rectangle. You 




ALFRED CALLAHGAN - DIRECT 
where the road goes up here. It went up to there and went 
2 across over to the Elmore property to· the riqh.t. 
3 Q. You have just run your finger from -- what is this line 
4 on this map -- from point number 26? 
5 A. This point number 26, from the looks of it, I think it is 
6 a line that goes from where, I called it, where the school bus 
7 parked. It goes up by and goes up to Bunky Hughes'. 
a Q. Is that a public road? 
9 A. It is a public road up to right here. Then there is a 
10 private road that goes up to Hugh~s', and a private road that 
11 goes up to Fridley's now, which was Dr. Jessee's place at the 
12 time. 
13 Q. You have just run your finger along this map to the 
14 property that you were raised on. What is on the map that you 
15 followed there? 
16 A. The property that I was raised on would be, I would say, 
17 sticking right in here somewhere~ 
18 Q. You are indicating a place below the pumber 16 on this 
19 map, is that correct? 
20 A. Well, I couldn't swear that was the place, exact place. 
21 But it is right· where you turn up the mountain to go over to 
22 the back side, over to Cole's, Charlie Cole's place. 
23 Q. How did you get from point number 26 to that house? 
24 A. The biggest part of the time I walked. If you got a 
.25 horse and buggy and wagon ••• 
22 
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1- Q. What route did you takeJ what did you travel on? 
2 A. This road here. 
3 Q. You are indicating a line from point 26 to point 25, and 
4 then through the 80 acre parcel, sort of a double line on this 






Through the 80 acre parcel? • 
This 80 acres here. 
What about above here? 
Well, you have just run your finger along a couple ••• 
Yes. Well, it is down where. the Tingler home .sits. At 
11 the end of the place -- yes, it went through here. I went 
( 
12 through there, I walked through there, many a time. I rode 
13 Kings' horse through there. 
14 Q. Is that a road? 
15 A. Yes. 
• 
16 Q. How long has that road been there? 
17 A. Well, I just can't tell you.how long the road has been 
l8 there. My father was born and raised ther~, and there were 
19 two boys older than him. My father would have been 115 years 
20 old now. I am 79 years old, and it was there when I was a 
21 kid. 
22 Q. Do you ever remember a time when there was not a road 
23 there? 
24 A. No. The only thing that I do remember is this. The 
25 Elmore property, it come across like this, I would say, and 
9 
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you go up a little hill, the road goes up, you go up a little 
2 hill and up to the old barn, ;Walter Callaghan and Bill 
3 Elmore's home place. The old road used to go around that 
4 knoll and come in up above there, up to the field that was 
5 called a peach orchard at that time. Now, one time Mr. Dennis 
6 Callaghan and Walter Callaghan, Bill Elmore's wife, brothers 
7 and sisters, they had a little squabble. so she stopped him 
8 from coming down over the hill, down the road from the Elmore 
9 property. So he had to take the old road back around and come 
10 down through the field, the K~ngs' property at the foot of the 
11 hill and come on down. Now, that didn't last very long. But 
12 I remember that from Mr. King, both Mr. Kings, Mr. Charlie 
13 King and Mr. Joh~ King and Walter Callaghan and Bill Elmore. 
14 They got together and cleared up the squabble. · Then Mr. 
15 Dennis Callaghan come down through the Elmore place and on 
16 down this road. 
17 Q. Did anyone live, at the time of your childhood that you 






Who lived up there? 
Mr. Dennis"Callaqhan, his grandfather, and Robert. 
/ 
23 Callaghan was the youngest boy. Jake Callaghan was shot and 
24 killed just back of my home. Dennis Callaghan, the son, he 
25 stayed there. Then he moved out and married a Rose Craft. 
10 
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Then Bettie Callaghan lived there. Frank Callaghan used to 
2 come there and stay some, but h~ didn't stay there too much. 
3 His other son by his first wife was Henry Callaghan. He would 
4 come by and maybe spend a weekend7 he would spend a weekend at 
5 my home. As far as him living there, they didn't what you 
6 would say live there all the time. That was home. 
7 Q. What was the means of access to and from tqe Dennis 
a Callaghan home place to the highway? 
9 A. Well, down through the Elmore property, straight down 
10 through. There is a gate down here at the Kings' property, 
11 and there is a gate up at the end of the Elmore property and 
12 into the Callaghan property. The road went up from the Elmore 
13 property, and went up the creek bed a little piece, and then 
14 it turned and come around a curve ~nd up to the old house. 
15 Q. Describe, if you will, the point at which the road 
16 crosses from Elmore property to Callaghan property. 
17 A. 
18 Q. 
Now, do you want the old road or I ca~l it the new road? 
At this point the old road, the one that people used to 
19 get from the Callaghan property to the highway. 
20 A. That is the new road now. That one comes straight down 
21 through the Elmore proper~y into the King property. 
22 Q. Would you please describe the terrain at the point where 
23 you cross from Callaghan property to Elmore property. 
24 A. When you cross from Callaghan property to Elmore property 
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this way. The creek bed runs right beside the road, and just 
2 at the gate, it may be gone now, there was a big old poplar 
3 tree that the gate hung on. There was a little curve in the 
4 road up above there, and it kept washing out a lot of times. 
5 I have helped fill it in, right above the Elmore property 
6 line. 
7 Q. Can you describe the terrain where you cross from Elmore 
8 property into the King property. 
9 A. I called it a little hill. It is limestone and clay, is 
10 what it is. You go up a little h~ll like this, and it kind of 
11 levels off gradually, and right into the gate, and the barn is 
12 right there, and it comes down. There is a very little bit of 
13 grazing, I would say, on top of that bank. 
14 Q. Why is this called the new road? 
15 A. Well, see, when the Elmores, the first road they had --
16 when they owned the property over here on the back side of the. 
17 mountain and lived over there, there wasn't no road in there 
18 up that hill. They come down what is knowp as the old road, 
19 and come down on the Kings' line, and come down below where I 
20 used to live and there is a set of bars. There is a set of 
21 bars in the fence that went up the road, and then they had 
22 another set of bars that come across the creek. Down below 
23 there just a short ways Walter Callaghan and them built some 
24 bars after Elmore bought the second piece of property. 
25 Q. At that time, when you talk about the old road, what was 
26 
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the route of access for the Callaghans to their property? 
2 A.· 
3 Q. 
They come out up the upper end. 
Upper end of what? 
12 
4 A. The land where the Elmores bought from the Kings. It is 
5 in a rectangle this way and going up the hill. The road went 
6 up like this and come in back of .the house where I used to 
7 live and made a curve there, and a road went from here over to 
a back of the mountain to the Elmore property. This line come 
9 here, it went over to .the Callaghan property. That was the 
10 way that they had to go to get down out of there. 
11 Q. On whose property was that road located? 
12 A. The biggest part of that road was located on the Kings' 
13 property; all of it, practically. But I would say from the 
14 house, it is a guess,•it might have been as far as from here 
15 to across the street over yonder to the old house where it 
16 went to first. 
17 Q. Whose property was that? 




they built, that one got on fire, and they built one on over 
in the center of the piece of proper·ty. Then that was on the 
Callaghan property. 




No. The dispute was between brother and sister. 
Who were the parties to the dispute? 
27 \ 
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MR. EARL CALLAHAN: Granddaddy_. 
Granddaddy, and Bill Elmore's wife, which is his sister. 
MR. EARL CAL!.AHAN: Aunt Nancy. 
THE WITNESS: No, Aunt Becky. Aunt Nancy is 
6 the one who raised me. 
7 MR. EARL CALLAHAN: That is right. 
8 Q. So for a time the Elmores kept Dennis callaghan off their 
9 propertyJ is that right? 
10 A. Yes. It didn't last long; maybe two weeks, something 
11 like that, three. 










No. It come right down through. 
During the time of the dispute? 
During the time of the dispute, Dennis Callaghan had 
around and come around down through the King property, 
way. 
He had to go around Elrnore? 
Yes. That was the old road. 
to 
all 
Then they patched up, and he was allowed to go through 
22 Elmore? 
23 A. That is right. Charlie King's daddy, and his uncle, and 
24 Bill Elmore, and his stepson was Walter Callaghan, they got 
25 together and patched it up. Then he started coming down 
14 
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through there. The first trip he made was an old spring wagon 
2 with two horses. 
3 Q. What kind of road was it that you remember? Can you 
4 describe it to us? 
5 A. It was just an old dirt road full of rocks. 
6 Q. What kind of vehicles used that road? 
7 A. Buggy, spring wagon. Do you know what a spring wagon is? 
8 Q. · You can go ahead and tell us. 
9 A. A spring wagon is a waqon between a farm wagon and a 
10 buggy. It has a smaller bed, and. smaller wheels and every-· 
11 thing on it. 
12 Q. How long did you live up in this neighborhood where 
13 Elmores, and Dennis Callaghan, and Walter Callaghan and so 
14 forth lived? 
15 A. I left from up in there, I think it was 1913. But I have 
16 spent a many, aQd a many, and a ~any weekends, weeks after 
17 weeks up there. 
18 .Q. How did you get to and from the highway to ••• 
19 A. I would ride the school bus up here to the forks of the 
20 road and walk up through the Tinglers', and I would come back 
21 out of there on Sunday evening down to Low Moor Mines. In the 
22 summertime I practically stayed up there. 
23 Q. Did you, or any of the other Callaghans or the Elmores 
24 keep your use of this road secret? 
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Was it an open and apparent use? 
Sure: The undertaker went right up to the house when old 
3 man Elmore died. Old man Dennis Callaghan, his granddaddy 
4 died. The undertaker, he come up in a two horse wagon up to 
5 the Callaghan place and got him. Now down to the foot of the. 
6 hill, people used to come up there in the old T Model. There 
7 was one fel~ow, you know, his father come up there, which is 
8 Kink Cornell, his.father come up there and hit a rock down. 
9 below there and knocked the cap off the oil, off the trans-
10 mission and lost all of his oil •. He was wondering how he was 
11 going to get out. Walter Call~ghan went out and got a piece 
12 of hickory wood, trimmed it down, cut it off, took a hammer 
13 and drove it up in there. When Kinks' father traded the 
14 automobile off, it still had that chunk of wood in there. 
15 Q. Can you please describe to us the property on the other 
16 sides of Earl Callahan's 210 or 221 acres? 
17 A. 
18 Q. 
You mean ••• 
Who is on the other sides; who else bprders them, and 




What do you mean, the 220 acres? 
Show us where Earl Callahan•s property is on the map. 
Well, as I told you, it was like this on the map, and it 
23 was on the back side. 
24 Q. Who else bordered it? 
25 A. Kings bordered them here, Princess Iron Company bordered 
30 
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them over on the other side, and over on the left-hand side 
2 was Oliver Pomp Callaghan, his _group. 
3 Q. Do you know of any other means of access of getting into 
4 or out of the Hubert Callahan property, other than the road 
5 that you have described? 
6 A. You would walk. I walked it many a time. Come out the 
7 gate down below Callaghan and come across what they call Sugar 
a Camp Mountain, down by Frank Callaghan's, and come out down at 
9 Low Moor. Many, many times walked out of there. 
10 Q. 
11 A. 
Could you get a spring wagon.through there? 
~o. Now, there was a road over on the other side of the 
12 mountain up to Frank Callaghan's. But now I understood that 
13 somebody sold some timber up there and somebody logged it out. 
14 That was not when I was up in there. I don't know nothing 
15 about that. I have hunted all this land, all of it. 
16 o. Bow would you get to this land if you couldn't go over 
17 the King property? 
18 A. I would have to walk. I would walk up the Fridley 
19 property. Then I would have to go to the top of the mountain 
20 and come down on the other side, but King owned half a side of 
21 the mountain. And the same way on the other side, I would 
22 have to walk up that way. I have walked it many a time. 
23 o. Who owned the King property when you lived up in that 
24 neighborhood? 
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his father, and his mother, and his sister, and his grand-
2 mother very well. 
3 Q. Was there any dispute over the use of the roadway through 
4 the King property to the Callaghan property? 
5 A. No. Now, one thing that I could bring in here1 it is 
6 hearsay. You might want to check it to see or what. But the 
7 land, as I understand, was given to the Callaghans by Mr. 
8 Spott King. Mr. Spott King was Abraham Lincoln's, one of his 
9 guards. One of the Callaghans now, Johnny Callaghan, is 
10 buried in· the King cemetery over,. I reckon you built over in 
11 there where Kings' old home was at, the cemetery up on the 
12 side of the hill. He is buried in the right-hand corner up 
13 next to the topJ Johnny Callaghan. That was old man Spott 
14 King's sidekick, hunter, and everything • 
• 





don't know whether it will or not •. But when Bill Elmore 
bought this place down below the Callaghans, and he still 
owned this place over here, he had a right~of-way through the 
Callaghans and went up and went over to the back side of the 
2o mountain to get over there. Then eventually he had the line 
21 fences cut, him and the Kings agreed to it, was cut out of the 
22 end of an old rock wall. Did you see that? It is still 
23 there, I am almost sure. And he cut into Kings' line fence 
24 and put a set of bars in there so he could get out. That was 
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Q. If you had a chance to go up in the mountains there now, 
2 could you spot the roads that y~u have been describing? 
3 A. Sure. I have stumped my toe on them rocks enough to know 
4 every one of them. If they ever had a name, I would know all 
5 of them. Yes, I could go right up there anytime. I work 
6 Wednesday, Thursday, and Friday. Get that in your head. I 
7 will go anytime. 
8 Q. That is right, you are still workingJ aren't you? 
9 A. Yes. 
10 Q. .Who do you work for? 
n A. The Federal Government; George Washington National 
12 Forest. 
13 Q. Does any part of the Callaghan property border National 
14 Forest? 
15 A. Well, now, I understood this. I am not sure. The piece 
16 of property that was bought from King by Elmore over back of 
17 the mountain, it is a cliff of rocks that goes down from the 
1a top of the mountain on the right-hand side., goes down to what 
19 they call the Bluff, going down to Glen Wilton. There is just 
20 a path down through there, and you had to be mighty good to 
21 get down the path. I used to carry two ax handles down there 
22 for old man Bill Elmore, and he carried a whole big load.· But 
23 I thought I had him. 
24 Right down beside of that cliff of rocks, about the 
25 bottom of that old field, over to the right, ~ would say, from 
33 
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the·old field, the old fence road there, it is about maybe 50 
2 or 60 feet, it may not be there, but there_is·a big pile of 
3 rock there about like that, and there is a line peg, they told 
4 me, that was sticking on there. Walter Callaghan said, "That 
5 is my line." The line went down to what they call the Bluff. 
6 Then it went up the center of the cliff. Going up you can see 
7 the white rocks. He said it goes up the center of the cliff, 
8 then said it goes 50 feet behind that cliff of rocks and hit 
9 the Princess Iron Company's land. That is where he joined 
10 with the Kings there, too. The Kings' line went the same way. 
11 It went on up to where the Callaghan line come in. The 
12 Callaghan line of his granddaqdy is called Double Mountain. 
13 He used to farm over back of the cliffs. The line went on an 
14 angle down to the foot of the mountain, and there is a big 
15 stone rock, limestone rock, a great big one, and there was a 
16 big poplar tree there. My father, ·and I went down there with 
17 him, and my uncle and all went down there •. They said that the 
18 line there is where the land cornered. The Callaghan line 
19 cornered there, and the property that he owns cornered there 
20 on that rock and that poplar tree. And Princess Iron 
21 Company's land cornered there, and Low Moor Iron Company's 
22 land cornered right there at the big spring, comes right out 
23 and under the rock. lam saying that for his behalf, too. I 
24 expect he would like to know that himself. 
25 MR. PARKS: Would you please answer any 
34 
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questions Mr. Collins has. 
THE WITNESS: Okay. 
3 CROSS-EXAMINATION 
BY MR. COLLINS: 
4 
20 
s Q. Mr. Callaghan, whose property did you say you lived on 
6 when you were a child there? 
7 A. Kings' property. It was a house just below the line 
a where it went across, t~e road went around over to the back of 
9 the mountain to the Elmore property. 
10 Q. The old Elmore road, the ol~ road went up along the King 
11 line? 
12 A. Yes. 
13 Q. And then went to the other side of the mountain to 
14 Elmore? 
15 A. Well, it went up to where I used to live. The road come 
16 up there, and it kind of turned around and went over to the 
17 callaghans, and on an angle it went over to Elmore. 
18 Q. That is the road, you say, was on the. King line? 
19 A. Yes, this one, where it went down here to the foot of the 
20 hill. 
21 Q. Then you lived somewhere on the King property? 
22 A. Oh, yes. 
23 Q. Who did you live with? 
24 A. My Aunt Nancy Callaghan. 
25 Q. Was she just a tenant of the King property? 
35 
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A. Well, now, I couldn't tell you. She did a lot of work 
2 for the Kings. NOJ she run a loom, and had SP.inning wheels, 
3 and everything you can imagine. She made cloth for them and 






So they just had a house for her on their property? 
That is right. 
Then you went to live there because your mother died? 
That is right. 
And you lived there until you were about -- well, you 











I may have been a little older than that. 
Six or seven. 
I went to school the following year after we moved down 
up there. 
Where did you move to? 
Low Moor Mines. 
Did you basically live in the Low Moor Mines area the 
of your childhood? 
I lived in Low Moor Mines until 19 -- let me see, I left 
or '18, I think it: was. I am not sure there, but some-
21 where in there. Yes, about 1 17 or '18. 
22 Q. Then where did you live? 
23 A. Selma. Then back to Low Moor. 
24 Q. And then back to Low Moor. 
25 A. Then back to Selma. Then back to Low Moor. 
36 
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You never lived on any of this property after that? 
No. 
Up in any of this mountain? 
No. I visited there and stayed there with my uncle. 
But you have been there. I understand. 
Hoed corn, cut wood, and everything else. 
For who, for what uncle? 
Bill Elmore and Walter Callaghan. I called Walter my 
9 uncle, but he wasn't my uncle. I called Bill Elmore my uncle, 
10 but his wife was my dad's aunt. 
11 Q. So Bill Elmore moved from over on the other side of the 
12 mountain to this 40 acres he bought off of KingJ is that 
13 right? 
14 A. Yes. That was after his first wife died. 
15 Q. Then you did stay with him after that on that 40 acres 
16 some? 






Walter Callaghan, where was he? 
That was his stepson. Be stayed there, too. 
So Walter Callaghan would be with Elmore? 
Yes. 
So you basically stayed on the King property when you 
23 
24 
were a little boy, and then after you moved away you would 
come back and spend time on the Elmore property? 
25 A. Oh, yes. 
37 
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Q. You said that when you were in Low Moor, the way you 
2 would get to 'this Dennis Callaghan property would .be to come 










NOJ that is on the other side of the mountain. 
How would you do this? You said you wallted out to Low 
What did you mean by that? 
I have walked down that way, yes, and I have walked up 
way many a time. 
What do you call that way? Is there any way to identify 
At one time it was called Callaghan Hollow and called 
13 Broughman Hollow. I would go up to what they called the old 
14 Cherry place, the old Cherry house. I don't know whether 
15 anybody knows that or not. That belongs to Harvey Callaghan 
16 up here in the valley. You go up there and take a right, and 
17 go up a hollow, and go to what they call Sugar Camp. That is 
18 his property, the Kings' property again •. Then go down the 
19 ridge, and there is a path down there, and you come out down 
20 to where this road come down the hill from the Elmore 
21 property. The path run righ.t around to the x:oad there and 
22 went up over the hill. I walke4 that many a time. 
23 Q. aut you could walk out of there to Low Moor? 
24 A. Oh, yes. 
25 o. Bow would you do that? 
24 
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A. Come off that mountain or come down.the road. I have 
2 walked down the road many a time. 
3 Q. Which road? 
4 A. This road here. 
5 Q. What about coming off the mountain; explain that. 
6 A. You come down from the old barn of Elmores' at the foot 
7 of the hill and take that path, and go out and go up over the 
8 mountain, and come down the hollow. 
9 Q. What hollow? 
10 A. Broughman Hollow, Callaghan Hollow. 
11 Q. That actually lets you out down at the upper end of Low 
' 
12 Moor? 
13 A. Well, I would come out down·there, and there is a fork in 
14 the road after you get down into Low Moor. One went down to 
15 the r.ight and the other went to the left. 
16 Q. Then you said there is another way that you could get out 
17 of that area and wind up in Glen Wilton. 
18 A. Oh, yes. 
19 Q. How do you describe that? 
20 A. You went up the road where I used to live, right back of 
21 my house. My dad walked it many a time. He walked from that 
22 house after we moved up there, and walked down to Glen Wilton 
23 and worked in the oil mines, and walked back up that mountain 
24 every day. 
25 Q. Then you said something about Frank Callaghan and some-
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thing about hauling some logs out of there or something. 
2 A. No. Somebody has been lo~ging in the hollow there where 
3 Frank lived, they tell me. I don't know that for the truth. 
4 Q. Bow would they get logs out of there? 
5 A. Frank lived in what they call Callaghan Hollow, on the 
6 old Broughman property, which it is owned now by Clyde 
7 Simpson. 
8 Q. All right. 
9 A. The next piece of property above it, it runs on a 
10 triangle,· just the same as I said here. The next piece of 
11 property above it belonged to Walter and Harvey Callaghan, who 
12 lived up here in .the valley. Then the next piece of property 
13 above that was the old Pomp Callaghan property that Showalter 
14 has got now. 
15 Q. Then Dennis Callaghan was next to that? 
16 A. Dennis Callaghan was over in .the other hollow, above the 
17 Elmore property. 
18 Q. You have never known any kind of a c~r to go up any of 
19 those roads or pathsJ is that right? 
20 A. 
21 Q. 






A. Yes. I just told you a while ago, old man Cornell run 
his T Model Ford up there at the foot of the hill and knocked 
the plug out of the oil tank. 
Q. What do you call "the foot of the hill•? 
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A. Right below where the Elmore property joins the King 
2 property. It is a slight hill there. 
26 
3 Q. He went up from the road across the King property to near 
4 the Elmore place? 
s A. He went right up through by Tinglers and on up through 
6 there to the foot of the hill. 
7 Q. When would you say that was? 
8 A. I don't know. It has been years ago. 
It was before the '26. 
It was during the 
9 T Model Ford time. 
10 Q. You said sometimes you would. ride Kings' horse. Is that 
11 when you were living on the King property? 
12 A. Oh, I would go around the King property. They would get 
13 to plowing up in there. I would ride the horses out and in. 
14 I rode them down through White Rock Gap there before you get 
15 to the chur9h, back up through what they call Long Flat. 
16 Q. Didn't the Kings use that road to ge~ up to that side of 
11 their farm? 
18 A. Oh, yes. 







A. They farmed it up there. They used to grow~corn up 
there, everything, and hay; plenty of _it. They pastured it 
all the time. It wasn't grown up then. It was an open farm. 
MR. COLLINS: I think that is all I have. 
THE WITNESS: Well, now, if you want to go up 
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bump your toes and go on. 
2 (WHEREUPON, the witness was excused.) 
3 MR. PARKS: I guess we will take Mr. Cole 
4 next. 
5 CARL EDWIN COLE, having been duly sworn by the Notary, was 
examined and testified as follows: 
6 
DIRECT EXAMINATION 








Would you state your name, please. 
Carl Edwin Cole. 
Where do you live, Mr. Cole?. 
Selma, Virginia. 
How old are you, sir? 
Sixty-eight. 
Mr. Cole, do you recognize this map that has been 
15 submitted as Exhibit 12 in this case? 
16 A. No, sir. 
17 o. Are you familiar with the property that Charlie King used 




Do you claim any property adjoining Mr. King in White 
21 Rock Gap? 
22 A. Yes, sir. 
23 Q. Could you describe that property for us, please? 
24 A. It is an old wood fence that runs by, and there used to 
25 be a wire fence, a barbed wire that run over to them rocks. 
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There was a hickory tree there where there are logs. I had to 






Whose property is it that you claim up there, Mr. Cole? 
I don't know. It was the fellow that raised my dad. 
Is it the Bill Elmore property? 
Yes, sir1 William A. 
Would you look at this map, please, Mr. Cole. This is a 
8 map of Mr. and Mrs. Laurence White's property. This was 
9 formerly owned by King. 
10 A. Yes. 
11 Q. Do you recognize it now? 
12 A. Yes. Is this Mrs. Tingler's house? 
13 Q. Yes. 
14 A. I went up the road right by that, built a bridge right 
15 below Mrs. Tingler'sJ built another bridge down there where I 
16 went off the route. I moved saw l.ogs to the Rogers brothers 
17 up in Natural Well. I did everything his dad told me to. His 





You are referring to Mr. Collins' father? 
Yes1 Mr. Hale Collins. 
Mr. Cole, did you know a fellow named Saks Callaghan? 
Be was supposed to come over and sell me 221 acres of 
23 land for $800, but he sold it to· Mr. Earl, I call him. 
24 Q. 
25 A. 
Is that Hubert Earl Callaghan, sitting next to me here? 
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Q. 
2 A. 
He is also known as Charlie Callahan? 






o. Look at this map, please, Mr. Cole, and tell us where 




It runs over into Devils DenJ one strand of wire. 
Can you show it to us on this map? 
No. I have the map somewhere that they gave me when I 
8 cut the saw lo~s. 
9 Q. Can you show it to us on this map? 
10 A. No. ·It says Mrs. Tingler. Then you go on up to the 















around what they call the Devils Den. Mr. Charlie Callaghan, 
what you tell me is his name now, his land lays over on this 
side of the mountain, and runs in yonder where Buck 
Montgomery's station was. The Elmore land run down to 
Botetourt, down to the National Forest boundary. 
it when I was cutting saw logs. 
I had to get 
Q. How did you get from the highway, from State Route 623 up 
to the Elmore property? 
A. I had to build a bridge down thereJ there wasn't any 
bridge. I went by Mrs. Tingler's, George Tingler there. 
Somebody put a gate up, somebody called me about it. I told 
them to call the Commonwealth's Attorney. I couldn't do 
nothing about it. 
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property, Mr. Cole? 
2 A. I started paying the taxes in 1933, because they couldn't 
3 afford ·to pay them and they had to have a place to live. 
4 Q. Did you know the Elmores themselves? 
5 A. Yes. I was in the room when William A. died with 





Was that on this property up near White Rock Gap? 
Ies. The house burned down. 
How did they remove Mr. Elmore when he died? 
They· come up with a hearse. Well, it is not a hearse 




How did the hearse get up there? 
That same road. 
Do you know how long that road had been in existence 
15 before you started paying taxes on the property? 
16 A. My dad paid them in '30, '31, '32, and I started out in 
17 '33. 
I 
18 Q. The road was there then? 
19 A. Yes. 
20 Q. What use did you make of the Elmore property after you 
21 started paying taxes on it? 
22 A. Not much. I would just go hunting. 
23 Q. Did you ever put a garden up there or anything? 
24 A. I have had a 9arden up there. I have raised cattle up 
25 there. Mr. Gleason in Low Moor raised ll head. He is dead 
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and goneJ Lark. 
2 Q. When was the last time that you used that property, Mr. 
3 Cole? 
4 A. I walked it, I have to walk it now. Mr. White let me go 
s over his. I haven't had any problem there with Mr. White or 
6 Mrs. White. 
7 Q. When was the. last time you had a garden up there? 
8 A. I don't recall the year r·had it. My wife was living 
9 when I had it, and she died in '75J July the first. 
10 Q. was there still a road up to the Elmore property at that 
11 time? 
12 A. YesJ until that big water come down. I could have got 
13 flood damage money, but I didn't get it. 
14 Q. 
15 A. 
Do you remember which flood that was? 
No. It just brought big rocks out, and it brought them 
16 saw logs out and tore the road up._ 
17 Q. You don 1 t remember what year that was? 
18 A. No. I have it all somewhere. I have the metes and 
19 bounds, the roads. I think Mr. St. Clair has most of the work 
20 I didJ Hal. 
21 Q. Mr. Cole, do you know of any other way of access to get 
22 in and out of the Elmore or the Saks Callaghan property than 
23 the road you have talked about? 
24 A. No other way. 
25 MR. PARKS: Would you please answer any 
n 
- J 
CARL EDWIN COLE - CROSS 
questions Mr. Collins has. 
2 THE WITNESS: Yes. 
3 CROSS-EXAMINATION 





Carl, did you say that you hauled some logs out of there? 
I didn't. Two Rogers brothers from up in Natural Well 
7 drove a dozer and two trucks, two brand new trucks, brought 
a them out1 built that road along the back side. 
9 Q. When was that? 
10 A. I don't recall. These dates. are on the paper that I have 
11 somewhere. I couldn't find the papers. 
12 Q. Built the road on the back side; what do you mean by 
13 that? 
14 A. I mean they went over on the back side and brought saw 
15 logs out. 
. 
16 Q. Out of whose property? 
17 A. Out of the Elmore property. 
18 Q. The back side of the Elmore property?. 
19 A. I had to get the metes and boundsJ yes, sir. I had to 
20 get them from the government and Mr. King so I would know what 
21 they were doing. They have them in Washington, D.C. The 
22 engineer might be from Texas. 
23 Q. Is that the original piece of Elmore property that was 
24 what we have heard is on the other side of the mountain from 
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A. Yes, sir. The government ha~ got a line down there. 
Q. And you were involved in cutting that anq hauling it out. 
And when you hauled that wood out you went across the Kings' 
property; is that what you are saying? 
A. Yes. come right down that right-of-way and cross where 
they built them bridges right by Tinglers. 
brothers did. 
I didn't; them 
Q. What King was around then? 
A. Charlie. ... 
Q. Was he involved in this deal? 
A. No, sir. I just come on down through there. I had a 
paper with a right-of-way through there, but I can't find it. 
Q. Who gave it to you? 
A. It was when it was sold to Mr. Elmore by the Kings. 
Q. Kings owned that piece of property, and that is not the 
40 acres. That is a piece of property on the other side of 
the mountaintop, is that right? · 
A. Forty-acres. You go up the hill, and there is a fence 
that runs up the top, across. Then there was an old log 
fence. Probably it is down now. I haven't been up there. 
Q. Let's talk about'the other piece, the first piece that 
Elmore owned where you cut these logs. 
old Elmore place1 okay? 
We will call that.the 
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Q. There was a road into there that ran kind of along the 
2 King line, is that about right~ 
3 A. I think it went over him a little bit. 
4 Q. ~ou all cut logs out of there, made sure you didn't get 
5 on the government. You came down that road and came across by 
6 Tinglers and went out on the road. 
7 A. Yes, sir. 
8 Q. You had some sort of a right-of-way, or paper, or some-
9 thing that gave permission to get in and out of there to that 
10 old Elmore property? 
11 A. Yes. 
12 Q. Then you spent some time on the 40 acres that Elmore 
13 owned that he bought off of King on the back of the King 
14 property? 
15 A. Yes, sir. 
16 Q. The way you say you got into .the Elmore property was to 
17 go up through the King fields and up through the King 
18 property? 
19 A. Yes, sir. 
20 Q. That is the same way King got in there to do whatever he 
21 was doing, raising corn, cutting hay, or whatever? 
22 A. He cut some saw logs on the left side of the Elmore · 
23 property. 
24 MR. COLLINS: That is all I have. 
25 THE COMMISSIONER: I have no questions. Do 
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you have any more questions? 
2 REDIRECT EXAMINATION 
BY MR. PARKS& 
3 
4 Q. Mr. Cole, you say you went over part of the Hubert 
5 Callahan property to do this logging? 
35 
6 A. I think I called a~d went over part of it. I had to to 
7 make that road. But I tried to keep all I could on the 
8 Elmore. Of course, I went up that road, Charlie's, up by the 
9 fence. I went into the Elmore property and on over through 
10 the log place into the top where ~ could look down at Baldwin 
11 and Glen Wilton. They had a big dozer. They would bring a 
12 load of logs out of there on that dozer. They would skid them 
13 logs to load both them trucks, down to that little hickory 
14 tree in the field where the place is cut. 
15 Q. Was there any other way to.haul those logs out of there 
16 except ove; the King road? 
17 A. That was the only way. 
18 MR. PARKS: Thank you, sir. You can go. 
19 (WHEREUPON, the witness was excused.) 
20 MR. PARKSz I call Mr. King. 
21 CHARLIE H. KING, having been duly sworn by the Notary, was 
examined and testified as follows: 
22 
DIRECT EXAMINATION 
23 BY MR. PARKS: 
24 Q. Would you state your name for the record, please, sir. 
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Q. Mr. King, what is your relationship to this tract of 433 
2 acres that is shown on Exhibit #2 that has been submitted in 
3 evidence here? 
4 A. I was the heir to it. It was owned by my father, my 
s father and uncle. 
6 Q. Were you one of the heirs that brought this to private 
7 sale to Mr. and Mrs. White? 
8 A. Right. 
9 Q. Are you familiar with a road or right-of-way existing on 
10 that property from State Route 623 on up to and through the 
11 Elmore property and to the Callaghan property? 
12 A. I am familiar with it to the Elmore property. 
13 0. Would you describe to the Court here, please, both the 
14 road, where it starts and where it goes to. 
15 A. Well, it starts right here at the junction of the state 










bank, up the branch through the King prope~ty to the Elmore 
gate. 
Q. What is the purpose of that road? 
A. The purpose of it for us was to haul our crops, and hay, 





Did it have any purpose for the Elmore property? 
They went through-it. 
OVer how many years of time did they go through it? 
I guess as far back as I can remember. Walter Callaghan 
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I have to ask you, how old are you, sir? 
I am 72J 73 in November. 
Who was Bill Elmore? 
He was Bill Elmore. 
Was he the owner of the Elmore tract that you were 
1 talking about? 
8 A. Yes. 
9 Q. Who was Walter Callaghan? 
10 A • Walter callaghan lived with ~r. Elmore, and that is as 
• 
11 far as I can go. Let's say a stepson. I have heard, but it 
12 . is hearsay. 
13 Q. Mr. King, did you know of any other people who lived up 
14 past the Elmore property, up towards the white rocks and 
15 towards the Botetourt County line? 
16 A. .I don't remember any of that,. sir. I know I have heard 
11 people say that, they would talk·. I have heard my family 
18 talk. But that was about the Callaghans •. They were in my 
19 daddy's age group~ evidently. 
20 Q. Which Callaghans would they talk about? 
21 A. I have heard them talk of Pomp Callaghan, and I have 
22 heard them mention Dennis ~allaghan. But they were gone out 
23 of there, moved away before I was big enough to paddle around. 
24 Q. Do you know where the Dennis Callaghan property was 
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I know that it is back of the Elmore property. 
Back towards the Botetourt County line? 
38 
Both ways. But the boundaries, I do not know one thing. 
• 
Based upon your familiar_ity with the property in that 
5 area, do you know of any other means of access in and out of, 
6 say, the Elmore property or the Dennis Callaghan property than 
7 the road we have been talking about? 
8 A. Unless it·is a road or foot path through the Callaghan 
9 Hollow. 
10 Q. You don't know of any other kind of road that a buggy or 




Ralph Andrews built a road in there and hauled logs out. 
Did he haul it out over the King property? 
No. He went down by Frank Callaghan out into Low Moor. 
15 See, the distance in walking though White Rock Gap to Low Moor 
16 must be 50 percent further than it is down through Callaghan 
17 Hollow, if you go the way the crow flies. So I don't~ But I 
18 never seen anybody use it. I have been t~ Frank Callaghan's 
19 cabin or house quite a few times. 
20 Q. 
21 A. 
Where is that in relation to, say, the Elmore property? 
I don • t know. It is way below the Elmore prop·erty, or 
22 some distance below the Elmore property. 
2~ Q. 
24 A. 
Down through some hollows and up over some ridges? 
No. I don't know when you all were up there if you 
25 noticed this road that went up over a granite ledge towards 
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the Callaghan property. There was a path that went around the 
2 hill, cattle path, and you just dropped over ~hat hill right 
3 to Frank Callaghan's abode. 
4 Q. Do you have any reason to doubt either Alfred Callaghan's 
5 claims of usage of this road or Earl Callaghan's claims of 
6 usage of this road? 
7 A. I certainly do not. But if they used it, it was before 
8 my time. I have never seen, other than maybe walking, I have 
9 never seen any horses or wagon traffic through there. 
10 Q. When did you move away from ~his property? 
11 A. I moved away from there in '55, I think. 
12 Q. Did anyone live on the K~ng property from the time you 
13 left up until the time the Whites bought it? 
14 A. Oh, yes. My sister, and after her death in the '60s, my 
15 aunt, my mother's sister, remained on it until it was sold. 
16 Q. Did she do any farming on it? 
17 A. Wbo? 
18 Q. Did your sister do any farming on it?. 
19 A. Garden and rented it out, rented a little bit of land out 
20 to some of the Kitt boys. 
21 Q.· Can you see the road that we have been talking about from 




So someone could be using that road, and somebody living 
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A. No. From the King property, sir, where I was raised, you 
2 had to go west to get around the ridge to go ~ast. 
3 MR. PARKS: Would you answer any questions Mr. 
4 Collins has. 
5 CROSS-EXAMINATION 
BY MR. COLLINS: 
6 
7 Q. Why was that, Mr. Xing? 
8 A. That was a big hunk of ridge there that you couldn•t get 
9 over with a horse. 
10 Q. So to get to the fields on Y.our father's and uncle's 
11 farm, you had to come from the house down to the hard road, 
12 which probably wasn't a hard road then but it is now. 
13 A. 
14 Q. 
· 15 A. 
16 Q. 
Yes. 
Then you would go back up the road to that creek? 
That is right. 
Then you had a wagon road or .something that went from the 
11 creek on up to the Elmore place? 
18 A. That is right. 
19 Q. That road that went up through the fields or whatever is 
20 on that side of the· ridge? 
21 A. That is right. 
22 Q. Who took care of that road? 
23 A. I don't remember anybody but me and my father. That was 
24 very little. When it got so you couldn't get a two-horse 
25 wagon over it, they would fill in a hole. 
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Q. That was just a road to get to the rest of the farm, so 
2 to speak? 
3 A. Yes, that is right. 
4 Q. Really back then your father owned the Elmore piece; 
s didn't he? 
6 A. That I can't tell you. I don't know when it was sold. I 
7 don't remember anything about that sale. I thought it was a 
8 trade-off between some of the Surber heirs and the Kings. . 

















was part of the King farm? 
A. Yes, I have heard that. 
Q. But not in your lifetime? 
A. No. 
Q. So then Walter Callaghan and Bill Elmore lived back 
there, is that right, on the Elmore tract? 
A. That is right. 
Q. They would walk·in and out of there? 
A. Now wait a minute. Bill Elmore and Walter Callaghan 




Right, what we are calling the 40 acre Elmore piece. 
They come out with a buggy. 
They went in and out of there. When·was the last time 
they were in and out of thereJ do you remember? 
A. Walter Callaghan, when Mr. Elmore died, Walter Callaghan 
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just qoing back in my memory now. 
2 Q. I understand. You lived there from when~ Were you born 
3 there? 
4 A. I was born there. 
5 Q. That would be about 1915, something like that? 
6 A. Twelve. 
7 Q. You lived there from 1912 until at least 1950? 
a A. Yes. 
9 Q. So you saw the Elmore people using that, and your father 
10 using that road? 
11 A. Yes. 
12 Q. But after 1930 or '40, whoever used it? Did your family 
13 still use it? 
14 A. Not that I know of. 
15 Q. 
16 A. 
Did you quit farming? 
We quit farming •. 
17 Q. You just quit farming, so there wasn't any reason to use 
18 that road? 
19 A. No. 





A. We quit farming it way before the '40s. It wa~ just an 
uphill proposition, and they just turned it all into pasture-
land. But they kept the fence and the gates up. 
Q. So after that time, after about the '30s, there was never 
25 anything done on the road, that you can remember? 
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A. Yes. George Tingler and I patched it up to haul some 
2 pulpwood out. 
3 Q. When was that? 
4 A. That was before •ss, before I left there. That was back 
5 in the '40s. I know Callaghan moved out of there then. 
6 Q. So after Callaghan was gone, one time you and Tingler 













Off our place. 
You used that where you hauled it out of there? 
Cut it and hauled it. 
Was that the last that anything was done on that road? 
Yes, I guess it is. 
Who sold that property to Tingler? 
My daddy. I remember that. 
You remember that? 
Yes. 
So that was also part of the King farm in the beginning? 
Yes. 
This roadbed, if it was one, or whatever it was, went 
20 through the piece of land he sold to Tingler, too; is that I 
21 right? 
22 A. Yes. 
23 Q. Alfred Callaghan, do you know him? · 
24 A. Yes. I didn't know him until he introduced himself. 
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lived in a tenant -house on your farm. I am asking you if you 
2 know anything about that. He said his aunt o~ somebody lived 
3 there. 
4 A. Heavenly days no, I don't know. 
5 Q. That would have been about 1900, 1903, or something like 
6 that, before you were born. He said there was an old road 
7 that I gather went up somewhere along your line instead of 
8 coming up the cre~k, kind of stuck to the King line, and there 






A. No. · I have never seen any h~uses in there. 
Q. You don't remember anybody else living on that part of 
your farm when you were a little boy? 
A. No, sir. I don't doubt they did. 
Q. He said he left there in about 1913, I guess. 
15 A. I was rather young. 
16 Q. To the best of your knowledge., you have never known 
17 anyone to go through the King property to get to any place 
18 other than the Elmore tract and your farm?. 
19 A. That is right. I remember one time of being back on that 






remember that, but that was the hardest day's work and night 
that I ever did in my life. 
Q. What did you do then? 
A. Walter Callaghan's horse died over there, and they tried 
to burn it. I know I cut 30 cord of wood that day and night. 
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Don't ever try it. If anything will stick in your memory, 
2 that will, a day and night of that. 
3 Q. Where was that? 
4 A. The old horse died over there in that low place in the 
5 mountain, a gap in the mountain. The health department 
6 wouldn't let him bury it, because it drained in the Glen 
7 Wilton reservoir. But we had a lot of help that day. 
8 Q. Do you know something about another Elmore tract of land 
9 that is over on the other side of the mountaintop? It would 
10 be kind of over here. 
11 A. That is where the horse episode took place. 
12 THE COMMISSIONER: Botetourt County, I guess. 
13 THE WITNESS: Yes. 
14 Q. Do you ever remember anybody -- Carl Cole was talking 
15 about cutting some logs out of there. 
16 A. 
17 Q. 
No, I don't. I think he is mistaken someway, somehow. 
Did he ever tell you that he had some kind of a right-of-
18 way across your property to get into that ~lmore tract? 
19 A. 
20 Q. 
Yes, he has told me once or twice that he had a letter. 
Something in writing that gave him permission to go into 




Has he ever asked you to give him any kind of written 
24 permission to cross your property? 
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You have let him go in there, thoughJ is that right? 
Oh, yes. 
Didn't you tell me at one time that you refused to give 
6 him written permission? 
7 A. That is right. 
8 Q. He must have asked for it if you had· to refuse it. Did 
9 he ask you for it? 
10 A. I never gave anybody written. permission. That was under-
11 stood. 
. 12 Q. I understand that. But did he ever ask you for 
13 permission? 
14 A • Not really, not written permission. He just asked me to 














When you said you refused, you just meant you never did 
You never had a talk with. him about i~? 
No. I have let people go in there and pick cherries. 
MR. COLLINS: That is all the questions I 
MR. PARKS: I have no further questions. · 
THE COMMISSIONER: Mr. King, are you familiar 
24 with a Dennis Callaghan? 
25 THE WITNESS: I have heard his name mentioned, 
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I think. 
47 
2 THE COMMISSIONER: Or William_Callaghan, which 





THE WITNESS: Oh, no. 
THE COMMISSIONER: Margaret Callaghan? 
THE WITNESS: No. 
THE COMMISSIONER: Do you know of any 
a Callaghans owning any land back of your tract· there? 
9 THE WITNESS: I know a Bettie Callaghan and a 
10 Frank Callaghan. They lived bac~ there for years. 





THE WITNESS: I have no idea, sir. 
THE COMMISSIONER: Was it on your land? 
THE WITNESS: No. 
16 
17 
THE COMMISSIONER: It wasn't on your land? 
THE WITNESS: so· far as I know they were 
18 squatters. They might have been some of t~at, you know, where 
19 you write your own deeds and stuff. But I have no idea. 
20 THE CO~~ISSIONER: What kind of improvements 
21 did they have on.the land? 
22 THE WITNESS: Who? 
23 THE COMMISSIONER: The Callaghans back up 
24 there. What kind of buildings did they have, or what kind of 
25 farming did they have back there? 
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TBE WITNESS: You mean the older generation of 
2 the Callaghans? 
3 THE COMMISSIONER: Yes, sir. 
4 THE WITNESS: Sir, I don't remember. I never 
5 was there. 
6 
7 
THE COMMISSIONER: You were never up there? 
THE WITNESS: N07 to my knowledge, or to my 
8 memory. 
9 THE COMMISSIONER: That is all I have. 
10 MR. COLLINS: On .that point. 
11 RECROSS-EXAMINATION 











I don't know. · I can't get it. 
. 
You said you knew somebody named Frank Callaghan. 
Yes, and Bettie. 
Was that years ago, or is that somebo~y now? 
That was years ago. Both of them have been dead for 
2o years, but they were more in my age bracket. 
21 Q. They lived back in there somewhere? 
22 A. They lived over on the other side in the Callaghan 
23 Hollow. 
24 Q. Do you know how they got in and out of there? 
25 A. There was a road to Low Moor, the upper end of Low Moor. 
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Q. There was a road from the upper end of Low Moor through 
2 Callaghan Hollow? 
3 A. Yes. 
4 Q. To where they lived, I guess? 
5 A. Yes. But I don't know who their father was; Dennis, or 
6 Pomp, or whatever. 
7 THE COMMISSIONER: Would they have used this 
8 road that went along the creek here that comes out by the 
9 Tinglers? He~e is the Tinglers• house. The creek runs up 
10 like this·. There is some semblan.ce of a road that went along-
11 side of the creek generally. Are you familiar with that? 
12 THE WITNESS: I am not familiar. I thought 
13 this was a road that went through our property, and that is 
14 all that I knew. 
15 
16 along the creek. 
17 
18 
19 road any? 
20 
THE COMMISSIONER: That is what I mean. Went 
THE WITNESS: Yes. 
THE COMMISSIONER: Did the. Callaghans use that 
THE WITNESS: ~ot in my time. I think every-
21 body had moved away. I assume they had. Now I don't know. 
22 THE CO.t-1MI SS lONER: What kind of road was that 
23 along that creek? 
24 THE WITNESS: Very rough. 








CHARLIE H. KING - RECROSS 
THE WiirNESS a Me, the Kings, and the Elmores. 
THE COMMISSIONER: The Kings and the Elmores 
3 would use it. 
4 THE WITNESS: They used it. 
5 THE COMMISSIONER: But you don't remember the 
6 Callaghans using it?· 
7 THE WITNESS: No. 
8 THE COMMISSIO~ER: But you do remember Bettie 

















of that ridge. 
County? 
I don't know. 
different road? 
THE WITNESS: They lived on the opposite side 
THE COMMISSIONER: You mean over in Botetourt 
THE WITNESS: NOJ the other way. 
MR. COLLINS: Sort of this way1 right? 
THE WITNESS: Over·this way7 yes, sir. 
THE COMMISSIONER: In Alleghany County, then? 
THE WITNESS: Yes. But whose property it was, 
THE COMMISSIONERs You say they came out a 
THE WITNESS: Oh, yes. It is much closer and, 
well, they would have had a terrible embankment to cross to 
come out any other way but down through Low Moor. 
THE COMMISSIONERs This road comes out, and 
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you can get to Low Moor this way, also, can't you? If you 
2 come out this road by the Tinglers, and come o.n out state 
3 road, then you can come to Low Moor that way, also? 
4 THE WITNESS: Yes. That is the only road out 
5 of there to Low Moor, that I know of, on that side. 
6 THE COMMISSIONER' That is all I have. 
. 
7 MR. COLLINS: To follow up on that. 
a RECROSS-EXAMINATION 
BY MR. COLLINS.: 
9 
10 Q. If you come out of Low Moor ~n what you call the upper. 
11 end of Low Moor, there is a road that goes up pretty much to 
12 the mountain at Callaghan Hollow' is that right? 
13 A. Yes. 
14 MR. COLLINS: I believe that is where we 
15 drove. 
16 THE COMMISSIONER: Yes. 
17 Q. Then if you start up that hollow, you would get back up 
ta into this area where you say Frank and Bet~ie Callaghan lived. 
19 A. Yes. Frank and Bettie, to give it to you in distance, 
2o would be midway between Low Moor and the Callaghan property, 





What do you mean, the Callaghan property? 
That is back~£ the Elmore property. 






CHARLIE H. KING - RECROSS 
THE COMMISSIONER: As a matter of curiosi~y, 
2 do·you know where Mr. White's house is now, WQere he has built 
3 his house? 
4 THE NITNESS: No. 
5 THE COMMISSIONER: That is all. Do you all 
6 have anything else? 
7 MR. PARKS: No. Thank you, Mr. King. 
8 (WHEREUPO~,·the witness was excused.) 
9 THE COMMISSIONER: It has been stipulated 
10 between counsel that this cause w.ill be continued for the 
11 taking of further evidence to a later date which will be 
12 mutually agreeable to all parties. 















C A P T I 0 N 
2 The foregoing hearing came on before the Honorable 
3 Fletcher o. Watson, a Commissioner in Chancery for the Circuit 
4 Court of Alleghany County, Virginia, in the matter, on the 
5 date, and at the time and place set out on the title page 
6 hereof. 
7 It was requested that the hearing be taken by the 
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3 STATE OF VIRGINIA: 
4 AT LARGE: 
5 
6 I, Fletcher D. Watson, a Commissioner in Chancery for the 
7 Circuit Court of Alleghany County, Virginia, hereby certify 
8 that the foregoing witnesses we·~e duly sworn by the Notary, 
9 and their testimony taken before me, in the matter, on the 
10 date, and· at the time and place set out on the title page 
11 hereof. 
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C E R T I F I C A T E 
5 I, Deborah E. Massie, Notary Public for the State of 
6 Virginia At Large, do hereby certify that I reported the 
7 foregoing by stenographic and mechanical means, which matter 


















title page hereof1 and that the foregoing constitutes a true 
and accurate transcript of same •. 
I further certify that I am not related to any of the 
parties, nor am I an employee of or related to any of the 
attorneys representing the parties, and I have no financial 
interest in the outcome of this matter. 
GIVEN under my hand and seal this 14th day of June, 1985. 
My Commission Expires: 
December 11, 1987 
Notary Public 
Conunissioned As·: Deborah E. Schmid 
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P R 0 C E E D I N G S 
2 MR. PARKS: Before examining this witness I 
3 would like to offer copies of three more Deeds to shed some 
4 light on the title situation. The first is a Deed dated 
5 November 29, 1899, from Spotsford King and others to William 
6 Elmore. 
7 THE COMMISSIONER: Do you have a Deed Book 
8 reference on that? 
9 MR. PARKS& Deed Book 23, Page 289. And a 
10 Deed dated July 17, 1838, from John Anderson and wife to 
11 William F. King, in Deed Book 3, Page 378. That should do it 
12 for now. 
13 
14 




MR. COLLINS: Did you say two or three? 
THE COMMISSIONER: He said three, but he 
MR. PARKS: I stopped at two. Off the record. 
OFF THE RECORD 
MR. COLLINS: No objection• 
19 (WHEREUPON, the Deeds referred to were marked Exhibits #3 and 
14 for identification and receiv~d in evidence.) 
20 
21 MR. PARKS: Would the Commissioner also like 
22 to have the geodetic survey maps that show this region? I 
23 think that might be helpful, too. Any objection to that? 
24 THE COMMISSIONER: Does the second sheet have 
25 any bearing, Bill? 
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JAMES DAVID KITT- DIRECT 
MR. PARKS: I think it helps in locating the 
2 property, because White Rock Gap is shown down· in this area. 
3 THE COMMISSIONER: I don't care if you want to 
4 introduce both. 
s MR. COLLINS: Fine. 
6 MR. PARKS: I think it is helpful. Most of us 
7 locate things by 64 or Low Moor. 
·8 THE COMMISSION~R: This will be iS. 
9 (WHEREUPON, the map referred to was marked Exhibit iS for 
identification and received in evidence.) 
10 
11 JAMES DAVID KITT, having been duly sworn by the· Notary, was 
examined and testified as follows: 
12 
DIRECT EXAMINATION 






Would you please state your full name. 
James David Ritt. 
Where do you live, Mr. Kitt? 
White Rock Gap. 
Can you be more precise as to where you live in White 







What did you say? I can't hear too good. 
Where exactly in White Rock Gap do you live? 
I live up there in White Rock Gap is all I know. 
How old are you? 
Thirty-eight. 





JAMES DAVID KITT- DIRECT 5 
OFF THE RECORD 
Can you locate where you live in relation_.to Commander 
3 White's property? 
4 A. What, on the map or something? 
5 Q. Do you live close to Commander White? 
6 A. No. I live about a mile down the road from him, a mile-
7 and-a-half. That is what I consider, or a half a miler about 








Who is your closest neighbor? 
Rumfelt, and Mrs. Hayslett. 
Is that Halcie Hayslett? 
Yes, Halcie Hayslett. 
And she owns property adjoining Commander White's? 
Yes, her property. 
Mr. Kitt, are you familiar with the location of Commander 
16 White's property? 
17 A. Not too much of it. 
18 Q. Are you familiar with the property owned by Hubert Earl 
19- Callahan? 
20 A. Well, I know where one place is up there on the Callaghan 
21 place. It has got a fence around it and stuff. You have to 




Who owns the property with the bars on it? 
Skeeter Cole. 
I·s that the property that Carl Cole claims from William. 
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JAMES DAVID KITT- DIRECT 
Elmore? 
2 A. Yes. 
3 Q. How do you get to the Callaghan property that you are 
4 talking about? 
5 A. The way I always went in1 I went up by George Tingler's 
6 there and went up that road. 
7 Q. Did you come in off State Route 623? 
8 A. Yes, 623. 
9 Q. And up by George Tingler's? 
10 A. Go up by George Tingler's, and there is an old road that 





Is that road located on Commander White's property? 
Yes, it is on his property. 
Where does that road qo to? 
It goes back to Skeeter.cole's place, back to Mr. 
16 Callahan's place. 
17 Q. Does it go through Mr. Cole's to get to the Callaghan 
18 place? 
19 . A. No. It lefts off and goes around the field there. There 
20 is one road that goes around that way, and the bank that you 
21 go up, you go to Skeeter's place. 
22 Q. If I showed you a map that was attached to Commander· 
23 White's Deed, could you show us on there approximately where 
24 the roa~ is that you are talking about? I will start you off 




JAMES DAVID KITT- DIRECT 
A. Yes, there is the Tingler and there is the Elmore place. 
2 This here looks something like ~t, right here where it goes 
3 down by George Tingler's and up around through there. That 
4 looks like the road that goes. in there. 
s Q. Can you locate the Callaghan property on that map for us, 
6 please. 
7 A. The Callaghan place is back here. 
8 Q. You are indicating the upper right-hand corner of the 
9 Whites' map? 
10 A. Yes. That Elmore place is over here where you go up the 
11 bank, and there is a road that goes on around there and goes 
12 up to the Callaghan place. 
13 
14 
Q. Could you tell us, please, from your own knowledge, what 
use has been made of that road during your lifetime; what you 
15 have seen and what you have done. 
16 A. The only thing I can say, about 15 years ago James Minter 
17 had some cattle up there. I helped him pu~ the road in and 
18 put a couple bridges in to get his cows up·in there. But that 
19 is as far as I know that has been maintained on it. He drove 
20 in there then. 
21 Q. What did he drive in the.re? 
22 A. He drove a four-wheel drive pickup. 
23 Q. Where did he keep the cattle, exactly?_ 
24 A. He called Skeeter Cole, and Skeeter said, "Take them up 
25 there and put them in," and that is where he put them. 
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JAMES DAVID KITT- DIRECT 
Q. It was on Skeeter Cole's property? 
2 A. Yes. 
8 
3 Q. Was the gate or the bars, as you call it, there at that 
4 time? 
5 A. Yes, the fence was up there, the gate there to George 
6 Tingler's. That has been there for years. 
7 Q. Was there still a gate up at Skeeter Cole's or the E~more 
a property? 
9 A. No, there wasn't nothing up there. 
10 Q. Have you ever taken that~road up through the Elmore 







I said about 16 years ago. 
What use have you made of that road yourself? 
16. A. Well, I would go back there hunting, but I haven't been 
17 up there for a while. I usually go up Friqleys' side and go 
18 in. But if I asked Mr. White,'· he would let me go. 
19 MR. COLLINS: Excuse me, I didn't hear that. 
20 THE WITNESS: If I asked Mr. White, I figured 
21 he would let me go. 
22 Q. When is the last time you went up that road? 
23 A. It has been a while since I have been up the road. I 
24 have been up to the Callaghan place. 




JAMES DAVID KITT ~DIRECT/CROSS 
A, Went around by Fridleys', up the ridge over there. 
2 Q, Walking? 
3 A, Yes, walkinqJ me and that boy, Fridley.boy. 
4 o. Do you know of any way to get to the Callaghan property 
s by motor vehicle other than the road that we have been 
6 disauasing? 
7 A, If there is, I don't know of it. The only road that I 
a ever knew went in there is the one that goes by Mr. Tinqler•s. 
9 Q, Have you lived in that area all your life? 
10 A, Lived aown at Low Moor. Just moved up there -- I imagine 





Do you know Mr. Hubert Earl Callahan? 
Yes. I have been knowing ·him all my life. 
Have you ever known him to use this road? 
Years back he might have. But Skeeter Cole, he used it 
16 for years. He drove his Jeep back and forth in there. 
17 MR. PARKS& Thank you. Would you answer any 
ts questions Mr. Collins has. 
19 CROSS-EXAMINATION 







Mr. Kitt, did you say James Minter. 
James Minter. 
Who was he? 
He was a quy that lived down below me there. 
Whose property was he keeping his cattle on, or was he 
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10 
JAMES DAVID KITT- CROSS 
doing it for someone else, or what? 
2 A. No. Be was buying some cattle and putting them up there 
3 on Skeeter's place. He didn't have no pasture at the time. 
4 Q. Was Coles' place, which is Elmores•, what we are talking 
5 about, was that all under fence, or was that just kind of open 
6 on the back of Kings'? 
7 A. It was open. 
8 Q. So really_ the cattle could run on the King property or 
9 Coles'; is that right? 
10 A. That is right. 
11 Q. But the back part o.f the King farm is where the Elmore or 
12 Cole fence was carved off? 
13 A. Bring that by me again. 
14 Q. That 40 acres we are talking about, the Elmore property, 
15 was on kind of the back side, up on the mountain of the King 
16 farm? 
17 A. Yes, it was on the back side. 
18 Q. So really he was putting cattle on Cole, but they could 
19 just as easily be on King, as far as grazing? 
20 A. Well, he might have had some dealing with King about 
21 putting them in there. I really don't know • 
.. 
22 Q. If King put cattle over there, that would be the way·he 
. 
23 would get over to it, too, wouldn't he, that same road? 
24 A. No. He had a road that goes down over there to Mrs. 
25 Hayslett's' the Kings did. 
so 
JAMES DAVID KITT- CROSS 11 
' _J Q. I am saying, if King were going up around the Skeeter 
J 
2 Cole place, they would come in that same wayJ wouldn't they? 
3 A. You said if King would put some in there, they would use 
4 the road that Skeeter Cole ••• 
s Q. Well, put cattle, or they just went in there to look at 
6 the place, or went in there to cut some hay, or went in there 
7 to cut some wood, or something. If they all were around the 
8 Cole place, that is the road they would use to qet there? 
9 That is what I am saying. There wasn't any other road that 
10 went over that way, across the farm? 
11 A. Not that I know of. 
12 Q. And this was 15 or 16 years ago, and you did that, and 
13 you helped Minter? 
14 A. Yes. 
15 Q. The road wasn't passable until you and Minter fixed it up 
16 and put a couple of bridges in there; is that right? 
17 A. Yes. The guy was going in with a Jeep then. 
18 Q. Who was that? 
19 A. Skeeter Cole. Yes, he went in there years and years 
20 before we even done that. 
21 Q. But at the time you worked on the road, it needed some 




Yes. We put a couple bridges in up there. 
So you had to do that to get in there? 
Yes, for us to get in. But Skeeter, he took his Jeep and 
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JAMES DAVID KITT- CROSS 
went on in. 
2 Q. In other words, he could get in and out of the gullies? 
3 A. There wasn't no gullies, hardly. 
4 Q. What did you put the bridge over? 
5 A. OVer little branches there, but that was because he had 
6 to haul them cows in that was shifting on the truck. 
7 Q. In other words, you could get the Jeep through the 
8 branches, but not the cattle;through? 
9 A. Yes. 
10 Q. You haven't been back in there since, on that road? 
11 A. Not for years. 
12 Q. Well, about 15 or 16 years? Not since you put the cattle 
13 in there? 
14 A. No. I haven't drove up it. 
15 Q. Have you walked up it? 
16 A. I walked it a couple of times~ 
17 Q. How long ago was that? 
18 A. Last year. 
19 Q. You said you figured you could get permission from 
20 Commander White. Did you ask permission at the time or just 
21 go? 
22 A. Well, I figured the road was Callaghan road, and I just 
23 walked it. I didn't get on Mr. White's. 
24 Q. Who told you that? 







JAMES DAVID KITT- CROSS 
I went by. 
2 Q. Who was your granddaddy? 
3 A. Granddaddy Kitt, Henry Kitt. 
4 Q. Why did you testify a minute ago that you figured if you 
5 asked White, he would let you qo up the road? 
6 A. Well, if I asked him, he would. I am pretty sure he 
7 would. 
8 o. When you walked it, how far did you go up it? 
9 A. Went by the Callaghan place. 
10 Q. You went passed it, all the way through? 
11 A. Yes. 
12 Q. All the way past Skeeter Cole's, all the way on to Mr. 
13 Callahan's? 
14 A. On up on the Elmore place. I never qid go back that far~ 




You never went back to Callaqhans'? 
Yes, I hunted on the Callaghan place •. 
Let's just talk about one thing at a time. You said you 
19 walked in there about a year ago, up the road; is that right? 
20 A. Yes. 
21 Q. You went to Cole's placeJ is that right? 
22 A. I went through Mr. White's land, t~en I hit Skeeter · 
23 Cole's land. Then after I go out of Skeeter's, I go on Mr. 
24 Callahan' s • 
25 o. Did you do that a year ago? 
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A. Yes, around a year or so ago. 
2 Q. You said a minute ago you ~ever went up t~at far because 
3 you had bad knees or something. I thought maybe you meant you 
4 didn't go all the way to Callaghans'. 
5 A. Skeeter Cole don't own that much, and after you step out 
6 of that, you are right on Mr. Callahan's there. It is just a 
7 little fence around it, just an old railing fence. 
8 Q. so you did go in there? 
9 A. I really don't know how far Mr. White's land goes up 
10 there, because there ain't no posted signs back there, and I 




Why did you happen to be walking in there a year ago? 
I usually walk up in there and look around at the woods. 
Well, you said that was the only time you had done that 
15 in 15 or 16 yearsJ isn't it? 
. 
16 A. Well, here lately I haven't been doing any hunting. 
17 Q. Is that what you were doing, hunting a year ago? 
18 A. No. I walked up in the·re and just lo.oked around. 
19 Q. Did Mr~ Callahan ask you to go in there so you could say 
20 you had used the road? 
21 A. No, sir. Mr. Callahan ain't told me nothing. I ask Mr. 
22 Callahan about going hunting or anything, and he will say. yes. 
23 He ain't never said no. 
24 Q. When you go hunting on Callaghan, you. said you go· in on 







JAMES DAVID KITT- CROSS/REDIRECT 
I went up on J. T. Fridley's side over there. 





I went up by Tinglers'. 
I was just wondering why you did that. 
I didn't want to climb that ridge. 
15 
7 Q. But you weren't hunting. You were just kind of looking 
a around. 
9 A. Yes. Just walked up and.walked back. 
10 MR. COLLINS: That is all I have. 
11 EXAMINATION 




Q. You said when you went up hunting you went up the J. T. 
Fridley's side? 
15 A. Yes. 
16 Q. Where is that? 
17 A. The J. T. Fridley side is the farm ov~r there that ·joins 





Is that in Botetourt County or Alleghany County? 
In Alleghany County. It is on this side. 
On this side of Mr. White's place? 
Yes. 
23 REDIRECT EXAMINATION 
BY MR. PARKSa 
24 
25 Q. Why don't you show us where J .• T. Fridley is on this map. 
.85. 
16 
JAMES DAVID KITT- REDIRECT 
A. J. T. Fridley, let me see. This is Tinglers' right here. 





This is all King, and then Elmore up here. 
It must run ••• 
The state highway is down here. 
7 A. Here is the road that goes up through there. It might be 
8 the line fence on this side over here. I ain't for sure. I 
9 can't say. 
10 Q. Mr. Kitt, from your general knowledge of the property, 
11 wha~ is the common and usual way to get from George Tingler's 
12 to the Callaghan property we are talking about? 
13 MR. COLLINS: Mr. Commissioner, I don't think 
14 that he has laid any kind of foundation for his common 
15 knowledge about what is usual. He. can only testify what he 
16 knows. Be said his knowledge of it is very, very sparse, at 
17 least in the last 15 or 16 years. 
18 THE COMMISSIONER: I think·you-all not require 
19 that I make rulings in this case and reserve those for the 
20 court hearingJ is that.correct? You are saving your point for 
21 a ruling? 
22 MR •. COLLINS: I didn't know that. 
23 THE COMMISSIONER& I thought we prefaced it. 
24 A. 
25 Q. 
What is that, now? 





JAMES DAVID KITT- REDIRECT/RECROSS 
forth, what ~s the usual and common way for people to get from 
2 the state highway up to the Callaghan property- that we have 
3 been talking about? 
4 A. Come all the way up to the hard road, up to the end of 
5 that bridge, and go on across the bridge, and go up George 
6 Tingler's road there. There is a little bridge that goes 
7 across to get in there to it. 
8 Q. From Tinqlers' where do you go? 
9 A. Go through Mr. White's land on back to the Callaghan 
10 place. 
11 Q. On that road that you have been speaking of? 
12 A. Yes. 
13 
14 
Q. Is there any other roadway to the Callaghan property that 
you know of? 
15 A. If there is, I don't know about it. That is the only one 
16 that I ever knew. 
17 MR. PARKS: Does that open.up anythinq? 
18 RECROSS-EXAMINATION 
BY MR. COLLINS: 
19 
20 Q. You said that is the usual way. Who do you know that has 
21 ever gone into the Callaghan property that way? 
. 
22 A. All of the Callaghans, I reckon. 
23 Q. Well, we are talking about what you really know now. 
24 A. Well, the only one I know was Skeeter Cole, during my 
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in there. 
2 Q. And that is going to the Cole place? 
3 A. Yes. 
4 o. That is the only person that you know of that has used 
5 that road, other than you said that you and Minter did it one 
6 time going to the Cole place, and you have walked up in there 







And that is all you really know' isn't it, Mr. Kitt? 
That is what I know about it• 
MR. COLLINS: That is all. 
MR. PARKS: Mr. Kitt, when the court reporter 
13 types this up, you have the right to read it in person, or you 
14 can give her your permission to sign your name for you. Do 
15 you want to go ahead and give her permission? 
16 
17 
THE WITNESS: Yes,·you can go ahead and sign. 
MR. PARKS: Thank you. 
18 (WHEREUPON, the witness was excused.) 
19 JAMES TALMAGE BROUGHMAN, having been duly sworn by the Notary, 
was examined and testified as follows: 
20 
DIRECT EXAMINATION 





Would you state your full name, please. 
James Talmage Broughman. 
Where do you live, Mr. Broughman? 













What is that area that you live in called? 
White Rock Gap. 
How long have you lived there? 
About 30 years, I guess. 
How old are you? 
Forty-one. 
I show you a copy of a map that was attached to a Deed to 
a Commander White. Are you acquainted with the Whites here in 
9 the room? 
10 A. Yes. 
11 Q. Take a couple of minutes to look at that, please. I just 
12 generally locate for you Sta~e Route 623 and the George 
13 Tingler place. Can you indicate to Mr. Watson, the 
14 Commissioner here, approximately where you live in relation to 







This is Tinglers'? 
Yes. 
I would say along here, approximately; I can't say for 
You are showing yourself across the state highway from ••• 
Well, the state highway comes up and ends and goes 
22 straight to my place, and Fridleys are over here. 
23 Q. Could you locate this property on a u. s. Forestry map, 
24 if I showed you one? 
25 A. I don't know. You would have to show it to me. 
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Q. This is .state Route 623 on the map. It shows White Rock 
2 Creek and the Botetourt County line. Can you locate for us 





This is the creek here,· and this is the routeJ right? 
Yes. 
All the way up to here? 
Well, I think the red and white parts are the paved 
a portion. 
9 A. That is the end of it1 right? The creek goes up through 
10 there. I would say approximately· right here. Here are two· 
11 houses hereJ right? Right here. 
12 o. Off the dirt road? 
13 A. Right. 
14 THE COMMISSIONER: You just live at the end of 
15 that route? 
16 THE WITNESS: Yes,·about a quarter of a mile 
17 it is not that far -- off the road. 
18 Q. Are you familiar with the property now owned by Commander 
19 White and his wife? 




Do you own property adjoining them? 
Yes. 
Where does your property adjoin them? 
24 A. I would say approximately through here. It cuts back and 





~ other words, Fridley·lives above. He goes through us. 
J 
2 Q. !ou are indicating on the Whites' map points 25, 24, 22, 
3 23, in that area, is that right? 
4 A. 
s Q. 
Yes. This land actually now belongs to my sister. 
Are you familiar with the property consisting of 220 













Can you locate that for us on the Whites' map, generally? 
This is the Elmore, so it.would be behind the Elmore. 
You are indicating the upper-right-hand corner of the 
I don't know exactly where· their lines go. 
Have you ever been on the-Callaghan property? 
Yes, sir. 
How did you get there? 
Through this road. 
You are indicating the sort of double ~ine running from 





To your knowledge, how long has that road been there? 
Well, all my life I know it has been there, and my dad 
22 and granddad, they knew all these people, and used to mow hay 
23 back in there for them and stuff like that. 
24 Q. Could you describe to the Commissioner, please, the 




Callaghan pro_perty. Just describe the kind of terrain, 'the 
2 road and so forth to get there •. 
3 A. You leave the hard road, and you go through my home 
4 place, and go through there to Tinglers', and from Tinglers' 
5 you went up a hollow, just followed the hollow, the fields all 
6 the way to the top,.up to the Elmore place, and there is a 
7 road that came around and went up towards really the White 
8 Rock Gap section of the mountain. 
9 Q. Do you know of any other means of access, or entry, or 
10 exit from the Callaghan property?· 
11 A. No, sir. 
12 Q. Do you know of any other roadway to the Callaghan 
13 property? 
14 A • No, sir. 
. 15 Q. Do you know who has used this road over the years? 
16 A. Well, Elmores, I suppose, used it. They had to use it 
17 when they were living in there. Skeeter Cole used it when he 
18 went back in there, when I plowed gardens and stuff back in 
19 there. 
20 Q. When was that? 
21 A. The mid '70s, I guess, was about the last time I plowed 
22 it. 
23 Q. How did you get in and out? 
24 A. Down here and up this road. 
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A. Sure. 
2 Q. How far up that road would.you go? 
3 A. To the end of it. 
4 Q. Is that on the Callaghan property? 
s A. That would be to the Elmore place. You could have went 
6 on through Elmore up the other way, all the way up to the 
7 mountain. 
8 Q. Do you know of any time tha~ the road was ever closed to · 
9 usage by you, or the Elmores,.or the Callaqhans? 
10 A. Well, now, I don't know. I know that when Mr. White 
11 bought it I didn't go in there. I had no reason to be over 
12 there. Now, I am not taking sides with either one of these 
13 gentlemen. All I can tell you is what I know. 
14 Q •. Before Mr. White bought the property, do you know of any 
15 problems with using that road? 
16 A. No, sir. This lady here still uses this road going in 
17 through us, and there would be no idea of ever trying to stop 
18 her. 
19 Q. Do you have any personal knowledge of the Callaghans 
20 using that road to get to their property? 
21 A. Well, this place that Mr. White owns was rented by my 
22 father from Mr. King and Mrs. Nuckols for years. 
23 Q. Who was Mrs. Nuckols? 
24 A. Mr. King's sister. We rented it and pastured cattle. We 
25 run anywhere from 60 to 80 head of cattle in there while I was 
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a boy growing up. They went in and out whenever it suited 
2 them. I ha"Je been up there, and my dad has been up there 
3 seeing Cole. There used to be a fellow by the name of Kitt 
4 that rented that from Carl Cole. 
s Q. When you say they went in and used it as it suited them, 
6 who is they? 
7 A. Mr. Elmore, Mr. Cole. Anybody that was back there on 





How about Callaghans? 
That ia what I am talking about. I can tell you this ••• 
I mean Callaghan people. 
sure. We, or dad did, lose a cow or maybe a steer a year 
13 or something up there. He posted it and locked the gate, put 
14 up a gate down where Mr. White goes in by Mrs. Hayslett, and I 
15 imagine it was still there when he bought it. And locked·it, 
16 and Mrs. Nuckols made him take it down so these people could 







THE COMMISSIONER: Who put the gate up? 
THE WITNESS: My dad. He was renting this 
. 
THE COMMISSIONER: Where was the gate? 
THE WITNESS: There was a gate here, which was 
24 a wire gate, and we put in a crosstie and a qate down at the 




























THE COMMISSIONER: You all put a gate here 
near the Tinqlers'J is that what you are sayin~? 
THE WITNESS: Above the Tinglers'. Well, 
there was a fence, see, originally a line fence for years. 
just closed it off and put posted signs on it. 
Q. Your dad did? 
A. Yes. 
Q. Old man Charlie King's sister was Mrs. Nuckols? 
A. Right, c. H. King that sold the place. She lived in a 
little house right down at the end of the road there now. 
Q. And told your dad to take the fence ••• 
A. Take the locks off so that those people could go in and 
outr they had for years. 
Q. What people was she talking about? 
A. Mr. Elmore, Mr. Callahan, and Mr. Cole. Mr. Cole was 
Be 
bringing stuff out of the gardens giving it to the lady. 
lived there after Mr. Nuckols had passed away. 
She 
MR. PARKSa Thank you. Answer any questions 
Mr. Collins has. 
CROSS-EXAMINATION 
BY MR. COLLINS: 
Q. First of all, you say you haven't been in there since the 
Whites bought the property? 
A. Not up this roadJ no, sir. 
Q. How long before Whites bought it were you last in there? 
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A. Wait a minute, I might have said that wrong. If he owned 
2 it in the mid '70s I don't r~ember, because I remember 
3 going in there and plowing and disking gardens for Mr. Cole. 
4 Q. so the last time you were in there you were plowing a 














How did you get in there? 
Went right up this road. 
With the tractor? 
Yes. 
That, you think, was in the mid '70s? 
Yes. RoughlyJ I can't tell you. 
Prior to that, how many times had you been in there? 
We used to travel it all the time with the truck. 
For what purpose? 
We were renting it. 
I So you are talking about now back when you were renting 
18 the King farm? 
19 A. Yes, the-late '60s. 
20 Q. Obviously, if you were renting the King farm, I mean that 
21 was the only way to get to tha~ part of the King farmJ wasn't 
22 it? 
23 A. That was the only way to get in there at all to any of 
24 the places. Also, I got to say that Mr. Cole also rented my 









2 Q. Who did? 
3 A. Our stock. 
4 o. No fence on the back there? 
5 A. No. Went to Low Moor one time and got them. 
6 Q. So you all used this road to get in and around to do your 
7 business, and also you disked a garden for Carl Cole back in 
8 the mid '70s? 
9 A. Yes. That was every year, you know, up until I would say 
10 sometime in the mid '70s. I don't remember when. 
11 Q. Did you personally know Elmore? You talked about Elmore 
I 
12 used to use the road. 
13 A. No. It is something that, you know, that is my dad, that 
14 is what the place is called, is the Elmore place. 
15 Q. The only individual that you know of that had that piece 




In my lifetime. 
Have you ever seen Mr. Callahan on that property? 
Yes. My dad, I think it was Mr. Callahan, when I was 
20 small, a fellow by the name of Mr. Crowder took them in there. 
21 Now, I might be wrong, but I remember when I was small because 
22 I was with them. 
23 Q. So you recollect maybe one time when you were a child, 
24 which would be about, what, 35 years ago, something like that? 
25 Were you five or six years old? 
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A. I was old enough to walk in there, and that was a long 
2 ways. I would say I was eight.· 
3 Q. Eiqht or ten years old? 
4 A. Yes, somewhereJ right. 
5 Q. Maybe 30 to 35 years ago you remember one time a Mr. 
6 Crowder and your father went in there with another man, and 
7 you think it may have been Mr. Callahan? 
8 .A. That I don't know. And I also know that Mr. Callahan was 
9 in there a lot because he had also talked to Mrs. Nuckols at 
10 the time I was telling you, that he couldn't qet in there 
11 because my dad had the gate locked. 
12 Q. You don't know any of that. I am trying to get you to 






I know that because I was right there when she told him. 
Told who? 
My father. 
Told your father that she didn't want the gate locked? 
Right, that those people had been in and out for years, 





Did she name names? 
Mr. Callahan and Mr. Cole. 
What Callahan? 
Earl callahan. 
24 Q. Well, you have got kind of a curious expression. Do you 





__j A. I know t~at he owned the place. 
• J 
2 Q. Wait a minute. Do you know that Mrs. Nuckols 
3 specifically said she wanted it open for Mr. Earl Callahan? 
4 A. Mr. Earl Callahan had approached her with it. I am quite 
s sure of that. But I didn't know the gentleman at the time, my 
6 father did. 
7 Q. You didn't know him and you remember all those years ago 
a the name? 
9 A. Yes. 
10 Q. It wasn't Dennis Callaghan or some other Callaghan? 
11 A. No, sir. 
12 Q. There are dozens of Callaqhans. 
13 A. I know, just like Broughmans and everybody else. 
14 Q. So let's go over that, then, again. You and your fat~er 
15 spoke personally with Mrs. Nuckols about the gates? 
16 A. Right, right in her house. 
17 Q. And she told you to take the gate off,. the lock off? 
18 A. Right. 
19 Q. So up until she told you that, you-all assumed you could 






Well, he was renting it. 
He was renting what? 
The place. 
What place? 
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Q. And he lost a steer or something, so he was trying to 
2 lock it to protect his property? 
3 A. Yes. 
4 Q. And she said, ~Take the lock off," and said other people 













What names did she name? 
Mr. Callahan and Mr. Cole. 
Which Mr. Callahan? 
Earl Callahan. 
Mr. Earl Callahan. who else? 
Mr. Carl Cole. We called him Skeeter. That is the exact 
she called him. 
You are sure about that? 
Yes, sir. I was sitting right there listening to her. 
But you didn't know the man at the time, and as far as 
17 you know, you have never seen ~im go in there but maybe one 
1a time when you were a childJ is that right?· 
19 A. A lot of people went in and out I didn't know, didn't 
20 see. I don't live where I can see it. 
21 MR. COLLINS: That is all the questions I 
22 have. 
23 REDIRECT EXAMINATION 
BY MR. PARKS: 
24 
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didn't see them? 
2 A. Well, I have seen them off.and on, different people going 
3 in and out with a Jeep. As far as giving you a date and stuff 
4 like that, I can't do that, b~cause who would think about 
s trying to keep stuff like that in mind. 
6 MR. PARKS: Does the Commissioner have any 
7 questions? 
8 THE COMMISSIONER: Yes. 
9 EXAMINATION 






Mrs. Nuckols is who, now? 
Mrs. Nuckols was the sister of Mr. c. H. King. 
Be sold to the Whites? ·· 
Sold to the Whites. My understanding., she was half owner 
15 of the place. 
16 THE COMMISSIONER1 ·That is all I have. 
17 MR. COLLINS: One more. 
18 RECROSS-EXAMINATION 
BY MR. COLLINSa 
19 
20 Q. While you have got that map, there has been some 
21 testimony by Mr. Kitt about Fridley and he couldn't find it on 
22 there. Would you show us where the Fridley line joins the 
23 King line, or approximately. 
24 A. How this line goes, this is Mrs. Tingler's, and this up 
25 through here belongs to my family up to,. I would roughly say 
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I can't say for sure -- maybe up to this line. And from 
2 that line up belonged to my mot~er's father, which is the 
3 Fridleys. So it would be the upper section here, I quess. 
4 this is the road, then this belongs to Fridleys. 
5 Q. Someone was talking about going into Callaghan by going 
6 up what he called the Fridley side, someone else who has 
7 testified here. Do you know what route he would be talking 
a about? 
9 A. You could go up through here anywhere and drop over the 
· 10 mountain into it. 
11 Q. But you don't kqow a specific route? 
If 
12 A. There is no road. You just have to put on your boots and 
13 qo, and it would be rough. 
14 MR. COLLINS: That is all I have. 
15 THE COMMISSIONER: You could walk in there, 
t6 but there is no road? 
17 THE WITNESSI No, sir. This is almost a two 
18 to one -- I mean, it is steep. 
19 THE COMMISSIONER: I know, I was up there, up 
20 here, and I imagine it is just as steep over there. 
21 THE WITNESS: If you think that is steep, you 
22 should walk this side. 
23 THE COMMISSIONER: Do you all have any 
24 objection to me just putting in pencil here Broughman and 





MR. PARKS: None whatsoever •. 
2 MR. COLLINS: No. 
3 THE WITNESS: This section here, that road is 
4 on our property. It goes up t9 Mrs. Tingler's house. She has 
s no right-of-way. Back in them days, when you shook a hand 
6 with somebody, that was it. 
7 MR. PARKS: You have a right to come back and 
a read and sign this in person, or you can waive that right and 
9 authorize the stenographer to do it for you. Do you want to 
10 go ahead and waive? 
11 THE WITNESS: Yes, that would be fine. 
12 (WHEREUPON, the witness was excused.) 
13 THE COMMISSIONER: Is there anything of record 
14 referring to this road? 
15 MR. PARKS: I haven't found anything. 
16 THE COMMISSIONER: . That will save me from • 
17 looking, if you-all have checlted. 
18 MR. COLLINS: ! think I have. I know I have 
19 checked, and I think I have exhausted everything. 
20 MR. PARKS: Of course, I have alleged that 
21 what is on this map is a road. 
22 THE COMMISSIONER: Yes. But what I mean !s, 
23 is there any deed that refers to a right-of-way or anything-
24 like that? 
25 MR. PARKS: No. 
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LEONARD ODELL.KITT, having been duly sworn by the Notary, was 
examined and testified as follows:· 
2 
DIRECT EXAMINATION 
3 BY MR. PARKSa 
4 Q. Would you state your name, please. 
5 A. Leonard Odell Kitt. 
6 Q. Where do you live, Mr. Kitt? 
7 A. White Rock Gap. 
8 Q. Can you tell us more specifically where you live in White 
9 Rock Gap? 
10 A. It is approximately two miles on the right, the third 
11 house above the church. 
12 Q. What church is that? 
13 A. There is not but one church. It is just a little old 
14 country church. 
15 Q. Who are your neighbors? 
16 A. Rodes is one neighbor that lives down over the hill, and 
17 my brother lives beside of me, James Kitt •. Then Mike Loan is 
18 another neighbor. 
19 Q. Are you acquainted with Mr. and Mrs. White who are 
20 present here? 
21 A. Yes. 
22 Q. Are you acquainted with the property they bought from the 
23 c. H. King estate? 
24 A. I know some about it. I have been around. 
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I would say approximately a half a mile. 
What part of the Whites' property are you· familiar with? 
Where they liveJ I am pretty well familiar with that. 
4 Then on up toward the Elmore place, the Callaghan place. 
5 Q. I show you a map that is attached to the Whites' Deed 
6 recorded in the Clerk's Office, and ask you if you would 
7 indicate on this map, please, what you are referring to by 
8 Tingler and Elmore. 
9 A. Well, from looking, this is the Tingler house, and this 
10 is the road that goes up by the Tingler house, on u:p by the· 
11 Ray's Spring, and on throuqh _,the Elmore place, and then on 
12 toward the Callaghan place. 
13 Q. Where is the Callaghan property located generally on this 
14 map? 
15 A. This would be the Callaghan ••• 
16 Q. I know you are not a ma~_maker, but let me describe to 
17 
18 
you that this boundary has been described as Commander White's 
property, and this rectangle has been described as the Elmore 
19 property. With that in mind, where would the Callaghan 
20 property be? 
21 A. The Callaghan property, I think, you come on through the 
22 Elmore place into the Callaghan property. 
23 Q. You are indicating the upper right-hand corner of this 
24 map as being the Callaghan property? 
25 A. Yes, sir. 
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Q. What would you travel over or upon to get from Tingler up 
2 to the Callaghan property? 
3 A. All the traveling I ever did, there was a road that went 
4 up through here, and crossed the branch several different 
5 times, and on in through the Elmore place, and sometimes on 
6 into the Callaghan place. 
7 Q. 
8 A. 
How old are you? 
Forty-seven years old. 
9 Q. What is your earliest recollection of that road? 





Who was your father? 
M. B. Kitt. 
Do you know of any use that was made of the Elmore 
15 property? 
16 A. Well, my uncle, at one time, had a garden up there.. I 
17 was around 12, or 13, or 14 years old, somewhere in that 
18 neighborhood. He had a potato patch, him and this other 
19 Callaghan called Frank Callaghan. They had it together on the 
20 Elmore place. I would qo up in there and help him work that 
21 potato patch. Mr. Callaghan, Frank Callaghan, would"come over 
22 from over on the other side of· the ridge, and he would waik 
23 over when my uncle was off. He worked the railroad, and he 
24 was off on Tuesdays and Wednesdays. They would meet up there. 
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and a couple horses. 
2 Q. Would Frank Callaghan walk.over? 
3 A. Yes. 
4 "Q. Was there any way to take a motor vehicle to the Elmore 




No, sir, not to my knowledge. 
He would come over ••• 
He came a pathJ it was a path that he walked. I walked 
9 it many a time. 
10 Q. Bow would he get in and out of his property? 
11 A. He came in from the Low Moor way, mostly. That was the 
12 way that he came in and out. You know, he didn't have much 
13 business over on that side. · 
14 Q. Did he have a vehicle to get in and out? 
15 A. No, sir; sled and wagon. 
16 THE COMMISSIONER: ·A what? 
17 THE WITNESS: He had a sled and a horse, and 








THE COMMISSIONER: Who was that? 
THE WITNESS: _ Frank Callaghan. 
THE COMMISSIONER: He is what relation to Mr. 
THE WITNESS: I wouldn't know. 
MR. CALLAHAN: My uncle. 
THE COMMISSIONER: Was that the Callaghan who 
j_07 
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lived on the ~allaghan property? 
2 THE WITNESS: No, sir. This is on the other 
3 side of the ridge. 
4 THE COMMISSIONER: I see. So he did not live 
5 on the property that Earl Callahan now owns? 
6 THE WITNESS: No, si~. A big long ridqe 
7 divides their property. 
8 Q. Do you kno• of anyone who lived on the Earl Callahan 
9 property? 
10 A. No, sir. 
11 Q. Bow would Earl Callahan or other people get in and out to 
12 the Earl Callahan property? 
13 A. Using this road, I would say. 
14 Q. Is there any other way ~o g7t to the Earl Callahan 
15 property other than that road? 
16 A. There is no way that I know of. 
17 Q. Are you familiar with the surrounding .property and so 
18 forth? 
19 A. What I am saying is, there is no way that I know of since 
20 I have been big enough to go up in there. I saw one place 
21 coming over, and it had grown up. It looked like it had been 
22 an old sled road, or some old road, or something, but it was 
23 grown up. 
24 Q. Do you recall that road washing out? 
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1 Q. When was that? 
. 
2 A. 1972. 
3 Q. Has anything been done with that road since then? 
4 A. Well, my brother and James Minter got permission from Mr. 
5 Cole to put some cattle up there. This was in '75, somewhere 
6 along '74 or '75. They did work on the road enough to get up 
7 in there. 
8 Q. What kind of work did they do? 
9 A. They, I guess, just filled in the ruts with rocks and 
10 different things. He had a four-wheel drive vehicle. 
11 Q. Did you see the actual work? 
12 A. I was up in there a couple times. They slid over the 
13 bank there when it was slick and ~uddy one time. 









You helped get it out? 
Yes. 
Have you had occasion to go to Earl Callahan's property? 
I went in there hunting. 
How often? 
I don't know, just whenever I would take a notion to. G~ 
22 in there hunting and digging ginseng. 
23 Q. 
24 A. 
How would you get to and from Earl Callahan's property? 
I always went by Mrs. Tingler's up that road. I 
25 presumed, from going up through there with my father over the 
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2 
years when I .was younger, I just presumed it was the right-
of-way, and I walked the right-of-way many times7 went coon 
3 hunting. I have been in there, and I have come out down at 









When is the last time you went up in there? 
Last year I was up in t~ere coon hunting. 
Did you use that road to get up there? 
Yes, sir. 
All the way up to Callahans'? 
Yes, sir. ~walked the road·all the way. 
The.re was a road all the way up to Callahans'? 
It was what I traveled back there when the road was good, 
13 before it washed out, that same way I went. 
14 Q. Were there any posted signs along the road? 
15 A. No, sir. I wasn't in there in daytime hunting last year. 
16 It was after night when I was in there, and I didn't see any 




Have you ever seen any posted signs up there? 
No, sir. I can't remember seeing any. 
MR. PARKS: Answer any questions Mr. Collins 
21 has, please. 
22 CROSS-EXAMINATION 
BY MR. COLLINS: 
23 
24 Q. Leonard, you are talking about an old sled road, but it 




LEONARD ODELL KITT- CROSS 41 
Could you show us on the map or describe where it went? 
2 A. The one that I was referring to, if it had the spring on 
3 here, it is maybe a couple hundred yards above Mrs. Tingler's 
4 house, her residence, and there used to be a road. I think 
s Mr. White, since then, has fixed it so you can drive through 
6 there. But that is the road I was referring to. But when I 
7 used to go up a long time ago, I would go rabbit hunting --
8 and this was before Mr. White got the pl~ce -- it was growing 
9 up. 
10 Q. Bow would you go in? 
11 A. I would go up by Mrs. Tingler's and walk the road. 
12 Q. And go rabbit hunting where? 
13 A. Wherever the dog would jump a rabbit. I would go to Mr. 








How about the King plac.e? 
I would hunt on the King place, too. 
Did you have permission to hunt on those places? 
No, sir. 
So you were hunting ••• 
There were no posted signs. 
I understand that. I am·certainly not fussing at you for 
22 hunti~g some years ago. But you were just hunting wherever 
23 you say the dogs went? 
24 A. That is right. 
25 Q. That is about the only use you ever put to what you call 
1-11 
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a road yourselfJ is that right? 
2 A. I went hunting, and I went.with my brother when they were 
3 stuck. 
4 Q. You went in there and helped your brother just a little 
5 bit when he was trying to get up on the Elmore place to put 




You said you assumed over the years that --.you were 
9 asked a question and I know it was hard to answer it, because 
10 you were asked, how do you suppose the Callaghans got in and 
11 out of their property, and you said you assumed they used the 
12 road. Do you ever recall or know of any Callaghans goinq into 
13 that piece of property, ever personally see that happen? 
14 A. No, sir. 
15 Q. There wasn't anybody livinq in there on Callaghan you 
16 said in your whole lifetime, as far as you ever knew. 
17 A. As far as any of those people, I don't have no 
18 recollection of them living in there. The·only time I went in 




That was on Elmore property? 
That was on the Elmore property. 
That is where you say FrQnk Callaghan came across the 
23 ridge from his property and joined you there? 
24 A. Yes, sir. 
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is that c~lled Callaghan Hollow? 
2 A. Be walked a path7 no road •. 
3 Q. Or a path, whatever it .is. You said he could take a sled 
4 and wagon up? 
5 .A. No, sir, not there. 
6 Q. I am not talking about over to Elmore. I am talking 
7 about up from Low Moor to his place. Is that up through 
8 Callaghan Hollow? 
9 A. No, sir. That comes in from down at Low Moor. You turn 
10 up about where the flower house is, and you go all the way to 
11 the end of that road, up by the flower house at Low Moor, and 




What is that hollow? 
It has been called Rich Hollow and different ••• 
Do you know Callaghan Hollow, or anything called 
16 Callaghan Hollow? 
17 A. Different people call it different things. I have heard 












I think we may be talking about the same place. 
But this is entirely a different tract of land. 
I understand that. 
MR. COLLINS: That is all the questions I· 
THE COMMISSIONER: I have no questions. 
MR. PARKS: You have the right to read this 
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when it is typed up, or you can waive that riqht and let her 
2 sign your name for you. Do you.want to go ahead and let her 
3 do that? 
4 THE WITNESS: Yes. 
s (WHEREUPON, the witness was excused.) 
6 CARL w. WILCHER, SR., having been duly sworn by the Notary, 
was examined and testified as followss 
7 
DIRECT EXAMINATION 








Would you state your full name, please. 
carl w. Wilcher, Sr. 
Where do you live, Mr. Wilcher? 
Low Moor. 
How old are you? 
Seventy-two. 
Are you familiar with the White Rock Gap area of 
16 Alle~~hany County? 
17 A. Yes. 
18 Q. Are you familiar with some property purchased by Mr. and 







Yes. I was practically raised on that property. 
Who owned that property at that time? 
King. 
Which King? 
Charlie and John King, when I was up there. 
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A. Yes, sirJ 72. 
2 Q. What part of the property were you raised-on? 
3 A. The left side from May Tingler. When you go up in there 
4 you turn to your left, where Mr. White lives now. I don't 
s know Mr. White, but where Mr. White lives now, that is where 
6 somebody said he built a house up there, but I was raised 
7 in the house down this way, right from there. I reckon the 
a old foundation is still up there. 
9 Q. I think you told me before, you have some difficulty in 
10 reading a mapJ is that right? 
11 A. I was a staff sergeant in the army. The men used to give 
12 me a right smart go around ~ith a map. But I can see a line. 
13 I can't half see the line, but.I can point out --what, is 
14 that it? 
15 Q. This is the map that was attached to the Whites' Deed 
16 when they bought the property in 1976. You are acquainted 
17 with Hubert Earl Callahan? 
18 A. Yes. 
19 Q. How long have you known him? 
20 A. Ever since I was big enough to know anybody. That would 
21 be real small. 
22 Q. ·oo you know about the property that he owns up in White 
23 Rock Gap? 
24 A. Yes. 
25 Q. Does that property adjoin the King property or the White 
-115 
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property? 
2 A. That is what the Kings told me1 yes, sir.· 
3 Q. Have you been on Earl's property? 
4 A. Not since I ·was a boy. 
5 Q. Are you also acquainted with a piece of property more or 
6 less between King and Callahan called the Elmore property? 
7 A. Yes. 
8 Q. Jiow would people get in and out from the road or the 
9 paved highway to Earl Callahan's property? 
10 A. The only way they could get up in there, I reckon, is 
11 walk. With a vehicle or a horse and wagon, · you have to go up 
12 by May Tingler's now and go up in there. 
13 Q. Could you tell Mr. Watson here, as if you were giving 
14 directions, how you would get from the paved highway up to 
'• 
. ( 
15 Earl Callahan's property. 
16 A. You go right there where them-mailboxes are at, and there 
17 is one bridge here that goes up ·to Broughmans' •nd Fridleys' ,_ 
18 and other road goes up to May· Tingler's, and it just keeps 
19 straight on up that hollow. 
20 Q. That is a dirt road? 
21 A. Yes. 
22 Q. Where does the dirt road go from May Tingler's? 
23 A. It goes on up to the old Walter Callaghan place. I call 
24 it the Walter Callaghan place, but it is Elmores, and the 
25 Callaghan place was on above it, old man Dennis Callaghan. 
----, 
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Q. Dennis ~allaghan and Charlie Callaghan owned it before 
2 Earl? 
3 A. Yes. I called him Saks. He didn't own it until after 




Saks Callaghan would be Charlie? 
Charlie. We called him Saks. 





Well, when I first went up in there, Callaqhans. 
Which Callaghans? 
The man that owned·it; old man Dennis ~allaghan, I think 
12 was his name. 
13 Q. They actually lived up in there? 
14 A. Yes. See, back in them days people give to one another. 
15 I lived down in Low Moor Mines, and we walked from Low Moor 
16 Mines up in there. There used to be about 25 houses down in 
17 Low Moor Mines. In fact, that is where I was born. 
18 Q. How did Dennis Callaghan and his family get in and out of 
19 their property? 
20 A. Horse and wagon. 
21 Q. What route would they take? 
22 A. That road that is up ther·e now. 
23 Q. That road over Elmores' and back over Kings' down to the 
24 hard surface? 
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What use was made of the.t road, that you recall? 
What? 
How did people use that road? 
48 
4 A. Back in them days they used it with a horse ana wagon, a 
5 buggy, but after I came out·of the army the first time, we had 
6 a truck. Charlie King had a pulpwood truck, and I hauled 
7 pulpwood and all up there what they call the chestnut orchard, 
8 hauled all of that out of there. 
9 Q. ·Is that of·£ Charlie King's property? 
10 A. Yes. We wen.t right up in that field, right up the head· 
• 
11 of that, almost even with the Callagh~n place, and get 
12 pulpwood, you know, and I helped work all that field. Of 
13 course, years ago they still had to come out of there with a 
14 horse and wagon, you see. 
15 Q. How did Walter Callaghan get in and out of there? 
16 A. He had a buggy and a mule. He come out twice a week, 
17 Wednesday and Saturday. 
18 Q. What route would he take? 
19 A. The same road that is up there now, because there wasn't 
20 no other way for him to get out of there. 
21 Q. Why do you say there was no other way to get out of 
22 there? 
23 A. Unless you walked, and then you would come out down in 
24 Low Moor, come out over the Kings' place. 
25 Q. When is the last time you have been on the roadway that 
. _, 
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we have been talking about, Mr. Wilcher? 
2 A. When I quit up there at the Kings'. Me and little 
3 Charlie fell out 1 1941. That· is the last time I was up there. 
4 I was coming out of there with a load of pulpwood then. I 
5 lived in the white house over there, what we called the 
6 Nuckols' place, Charlie's sister's place1 I lived there. I 
7 was working too much. I was =working about 12 to 14 hours a 
8 day, then have to qo milk, so I quit and got a job on the 
9 railroad. Then they called me· back in the army. Now, I go up 
10 to May's. Of course, she is my wife's cousin, and I qo up 
'' there and get her very often; well, every day. 
12 Q. At the time you quit up there, what kind of shape was the 
13 road that went from Tinglers'.up through Elmores' to 
14 Callaghans'? . i 
15 A. Well, it was pretty good. Yc,u could get a pickup over 
16 it. One family had moved up in there, and I moved them out. 
17 Their boy had a car. I don't remember what-kind it was, but 
18 they took that up in there. We kept it fixed up pretty good, 







What family was that? 
Crowders. 
Where did they live up there? 
Lived in the Elmore place. 
In the Elmore place itself? 
Yes. I moved three families up there, and moved three 
119r 
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out. That is after Charlie got the truck, now. B~fore they 
2 had to move in a wagon. 
3 Q. Were there any gates anywhere on that road? 
4 A. Yes1 three. 
5 Q. Where were they located? 
6 A. One wa~ located there at May's. Well, it didn't have no 
7 gate; it had bars. 
8 Q. Would you tell us what bars are, please. 
9 A. Yes. Just a pole, and you make a thing out of wire here, 
10 and stick a pole through it. That is what we call bars. 
11 Q. If somebody wanted to go through, you would drop a 
12 pole ••• 
13 A. A wagon, you had to take them all the way out. But just 
14 riding a horse, you would just let one end down on the ground, 
15 see, ~nd step over. But if you had a wagon or a car, you 
16 would have to take them all out. There was one gate up there 
17 at what we called the chestnut orchard, one·gate there, and 
18 naturally the Elmores had a gate up there. ·we never did have 
19 to do nothing to that. The Kings used to have a lot of 
20 cattle, and they would run them over there. 
21 Q. Were there gates or bars at both ends of the Elmore 
22 property? 
23 A. At one time they had bars, but they finally put up a 
24 gate. I believe Cecil Crowder put the gate up. 
25 Q. Between Elmore and the ••• 
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And the King property, yes, up over top of that hill. 
How about between Elmore and the Callagha~ property? 
I ain't never seen nothing. There might have been, but I 
4 don't know. But there is bound to have been one up there, 
5 because Walter Callaghan had cattle. But I never did go up in 
6 there, except when I was just a small boy. 
7 Q. You said there was no way to get to the Callaghan 
8 property from Low Moor? 
9 A. Unless you walked, or go up that road. We used to walk 
10 what they called the Frank Callag~an Hollow. Now, where Mr. 
11 White lives, I used to go up there. If I wanted to come to 
12 Low Moor, I would go up over that hill and come on down to Low 
13 Moor by the church, or down what they call the boon field. 
14 They don't call it a boon field now. 
15 Q. Walking? 
16 A. YesJ running. I was young then. I could run like a 
17 deer. But that was the only way'you could get out, and you 
18 couldn't ride no horse over that. 
19 Q. You say you couldn't take a horse? 
20 A. No, you couldn't get one -- I reckon you might, but it is 
21 like that (indicating). 
22 Q. You are indicating it is steep? 
23 A. Yes, where you come out coming to Low Moor. 
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3 Q. Mr. Wilcher, you said that you were about raised on the 
4 King place, but yet you never were on the Callaghan property 
s except when you were a little boy? 
6 A. I was on it, but I didn't stay on it. I would go up 
7 there and pick cherries' yes. 
8 Q. When you were real young? 
9 A. Yes. 
10 Q. Then in later years you were·up in this chestnut orchard 
11 and you were on the Elmore place a lot? 
12 A. Yes, been on the Callaghan place, too. We used to drink 
13 water off the Callaghan place. I didn't tell him that because 
14 he didn't ask me. But we could drink water when we were 
15 working that cornfield·up there1 we could get water over 
16 there. 
17 Q. Where was that? 
18 A. Up the head end of the hollow up on the Callaghan place. 
19 Q. When you were working the cornfield? 
20 A. Yes. Well, when we were cutting hay, or corn. 
21 Q. So the King farm made a lot of use of that roadJ didn't 
22 they? 
23 A. Who was that? 
24 Q. The King farm? 
25 A. Oh, yes. 
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_ _J Q. You had hay, you had corn, you cut pulpwood in there? 




And you had people living on the Elmore place? 
That is right. 
And everybody, King, or you, or Elmore people, or anybody 
6 that were up in there, used that road? 
7 A. That is right. 
8 Q. Did you ever personally see anyone, personally, yourself, 
9 ·did you ever see anyone go up that road to the Callaghan 
10 property? 
11 A., Well, Aust Crowder, he is dead now. When he lived up 




He lived on the Elmore place? 
Yes, that is right. 
But I am talking about, did you ever personally see 
16 anybody come in and go up that was·going to the Callaghan 
17 property? 
18 A. Well, before I went in the army the first time, Saks 





24 I 33 • 
25 Q. 
What year did you go in the army the first time? 
1934. 
So before 1934, you saw Saks Callaghan go up there? · 
Yes. Well, before 1933, because I went in CC camp in 
How was he traveling? 
!.23 
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A. Walking. 
2 Q. Anybody else? 
3 A. That boy's other uncle named Bob Callaghan. 
4 Q. Did you ever see Bob Callaghan go up there? 
5 A. Yes. 
6 Q. When was that? 
7 A. That \\'88 a little time before I went in CC camp. 
8 Q. So that would be about .• 33, too? 
9 A. Yes, or about 1 32. 
10 Q. How was Bob Callaghan traveling? 
ll A. Bob was riding a horse. 
12 Q. But you have seen· that pulpwood truck of Charlie King's 
13 up and down there a lot? 
14 A. Indeed I did. Don't mention that. I hung ~p there in 
15 the creek and worked all night to get that thing out. That 
16 was before my oldest daughter was bornr right there around 
17 Nuckols' house. Charlie didn't pay me but-about SO cents a 
18 day. I got home about 2:30 and had to go milk at 3:30 or 
19 4:00. Yes, I had the pulpwood truck up in there. Like I 
20 said, me and Charlie toqether~moved Cecil, but I moved him 
21 out. ·. 
22 Q. ·rhese were people that lived in the Elmore place? 
23 A. Elmore place1 yes. Two familiesJ a man and his son lived 
24 in th3re. And a long time before that, it was some Hartmans 
25 we moved up in there. 
1.24 
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YesJ moved them from Alleghany. 
Then you haven't been back there at all since 1941? 
No, and I don't think I.am going up there. 
You quit that 50 cent a day wood hauling? 
I would like to go up in there, though. I would like to 
7 go up to the old K~ngs' place and look around, because, man, I 
8 hoed corn -- you can come down to my house now. I ain't going 
9 to never raise a stock of cornJ no. 
10 OPP THE RECORD 
11 MR. PARKSa This court reporter is going to 
12 type up your testimony, and yau have the right to read it then 
13 and sign it in person, or you can let her sign it for you. 
14 THE WITNESS: ,The only thing I said here, I 
.. • 
15 done told the truth. 
16 MR. PARKS: Do you want to let her sign it for 
17 you? 
18 THE WITNESSa Yes, you can·sign it. I done 
19 told the truth. 
20 (WHEREUPON, the witness was excused.) 
MR. PARKS: Off the record. 
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HUBERT EARL CALLAHAN, having been duly sworn by the Notary, 
was examined ·and testified as follows: 
2 
DIRECT ·EXAMINATION 







Would you state your full name, please. 
Hubert Earl Callahan. 
Where do you live, Mr. Callahan? 
I live at 210 North McDonald Avenue. 
Bow old are you, sir? 
Seventy. 
Are you the Hubert Earl Callahan named in the Deed dated 
11 July 16, 1956, from Charles and Laura Callaghan to Hubert Earl 
12 and Margaret M. Callahan, 220 acres in White Rock Gap? 
10 Q. 
13 A. Yes, sir. 
14 MR. PARKS: That has already been made an 






Who was Charles Callaghan? 
Charles Callaghan was my .. uncle. 
Who was Dennis Callaghan? 
Dennis Callaghan was my grandfather. 
Are you familiar with the property that is described in 
21 that Deed, Mr. Callahan? 
22 A. I am, but not the way -- they have a road in there now. 
23 To me it is confusing. 
24 Q. Let's get on the record what you are talking about there. 
25 You say they have a road in there now and it is confusing • 
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What road are. you talking about? 
2 A. I am talking about the roa~ Vepco put in.-
3 Q. We went up a couple of weeks ago with Mr. Watson and took 
4 a view of the propertyJ is that right? 
s A. Yes, sir. 
6 Q. What did we find when we went up there? 
7 A. I find that the Vepco road is going too far north from 
8 where we go up over the hill, go through the .. Elmore place, 
9 then to mine, and around there. I couldn't tell exactly where 
10 I was at and what I was doing on account of ••• 
11 Q. Prior to that time we had gotten a court order giving us 
12 permission to go up upon the road, and at that time were you 
13 able to locate it? 
14 A. Well, we went to the bottom of the hill where we were 
15 supposed to go up to the Elmore place, and snow got too deep 
16 and we had to retract. 
17 Q. At that time had Vepco started building its right-of-way 
18 through there? 
19 A. No, Vepco hadn't started building the road. 
20 Q. How long have you known of the existence of the road that 
21 we have been discussing in this case, Mr. Callahan? 
22 A. All my lifetime. 
23 Q. What use have you made of that road during your lifetime? 
24 A. Well, I have hunted on it since I was big enough. I 
25 hunted on it until 1974, and I had a coronary heart attack. 
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In 1975 I had another one. So that slowed me down. Then they 
2 had the flood in there and it washed all the road out, and I 
3 couldn't get in there. I used to drive a truck in there to 
4 the bottom of the hill where we went up to the Elmore place. 
5 But since then the doctor don't allow me to. 
6 Q. Has anybody ever lived on the property that you own in 
7 White Rock Gap? 
8 A. Not since my uncle. The house burned down, if I am not 





Do you remember a house being on that property? 
Yes. There was an 11-room house on there. 
That is your Uncle Charles Callaghan? 
My grandfather lived there, and all the old people died 
14 out. But Charles -- his nickname was Saks, most people would 
15 know him by that name -- he stayed there. All my aunts and 
16 uncles gave him the place because he was the last one; he was 
17 unmarried and the last one at home. 




I purchased it from him. 
Did you ever live on the property? 
No, sir. 
22 Q. When you bought the property, what was your understanding 
23 as far as there being a right-of-way to and from that 
24 property? 
25 A. I am just like everybody elseJ everybody else took it for 
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granted. we called it the old home place, and that was the 
2 only way to get there, which it. is the only way to get there. 
3 Q. Would you describe to Mr. Watson what you are talking 
4 about when you s~y it is the only way to get there. 
5 A. You would come off the highway here, come up by 
6 Tinglers•, go thraugh a gate here at Tinglers', right up the 
7 hollow. The new road went around, but the old road went right 
8 through Elmores'. Old man Bill Elmore was my uncle, uncle by 
9 marriage. He married my granddaddy's sister, Becky Callaghan. 
10 Bill Elrr.ore married her, and they·bought this place here from 
11 Kings. That is where they moved to. 
12 Q. Has that road been in existence as long as you can 
13 remember? 
14 A. As long as I can remember. 
15 Q. When we went up there· under the court order, was it still 
16 in ex:istence? 
17 A. It was still in existence when we went up there under the 
18 court order. 
·' 
19 Q. Before this suit was filed, when was the last time that 
20 you were up on that road? 
21 A. Well, my nephew died here a coupl~ months ago. Him and I 
22 used to go up there hunting. We was up there in early 
23 squirrel season in '74. In October, October '74 is when I had 
24 a heart attack. I haven't been back up there until you and I 
25 was up there, because I wasn't allo\t7ed to climb the mountain 
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or go up hill too much. 
2 Q. Then did you receive some word that the Whites didn't 
3 want you or people that you had given permission to go up 
4 there to use that road? 
s A. I did. 
6 Q.· Did you ask me to correspond with the Whites and then 
7 with their attorney to see what the situation was? 
8 A. I did. 
9 Q. Do you recognize this letter dated February 17, 1984, 




These two boys here ••• 
Le~nard Kitt and Jim Grose? 
It wasn't Leonard. It wa.s the other Ki tt boy that my 
14 .wife had given permission to go up there. My wife worked for 
15 B. o. Canfield in Iron Gate. The reason she is not here today 
16 is she has got a real case of chronic asthma. Then she 
17 retired from down there, and these boys would ask her, could 
18 they go up on the mountain hunting, and she would tell them to 
19 go ahead. 
20 MR. PARKSa Off the record for a minute. 
21 OFP THE RECORD 
22 (WHEREUPON, the document referred to was marked Exhibit 16 for 
identification and received in evidence.) 
23 
24 Q. Mr. Callahan, after going over this letter with me, did 
25 you and your wife decide to proceed with this lawsuit? 
130 
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_.J A. We did. 
J 
2 Q. What are. you asking the Court for in this lawsuit? 
3 A~ I am asking the Court for the rights that I think 
4 actually belong to me. I don't want nothing that don't belong 
s to me. But my father was born.on this land 116 years ago. My 
6 daddy was born the 25th day of January, 1874. Of course, my 
7 mother was his third wife. Of course, he raised a big family. 
8 There was eight of us children, and six of us are still 
9 living. My daddy was born and raised on there in 1874, and it 
10 has been in the Callaghan famlly ever since.~\ We used this 
11 • road from here to the main roa4 down here. .. 
12 Q. You are indicating from your property down to ••• 
13 
14 
A. From my property to the main road. There never was, in 
nobody's lifetime, in my lifetime, or my cousin's lifetime 
15 that he can ever remember, anybody ever saying anythinq about 
16 using the road •. To us it was immaterial. That is the way you 
17 go in; that is the way you come out, because there is no other 
18 way to get in there, there is no other way ·to qet out unless · 
19 you walk. Of course, my people, the old people -- of course, 
20 I am some of the kids, I am 70,years old. I mean, it was 
21 handed down from my qreat grandfather, my grandfather, to my 
22 uncle, then to me. 
23 o. 
24 A. 
Up until 1974, how often did you use that road yourself? 
My nephew and I used it frequently. We would go up in 
25 there squirrel and turkey hunting. A lot of people went up 
---------··----··----------·-·_. _____ ......._ ___ _ 
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there and picked cherries off them trees, but the trees got so 
2 big and rotten like, I don't know if there is any up in there 
3 now. I haven't been up in there. People would just, back in 
4 them days, just go and come when they got ready. They didn't 
5 ask nobody. If they wanted to go up there, they would just 
6 go. There was never nothing said. 
7 Q. Was any part of that right-of-way ever posted in your 
8 lifetime?·. 
9 A. Not in my lifetime. We started up there one day, and I 
10 seen a posted sign up on a tree right before you qo through · 
11 the gate. 
12 Q. 
13 A. 
Right at Tinqlers'? 
Right at Tinglers'. That is the only posted sign I have 
14 seen on that land in my lifetime. 







No, it wasn't. 
THE COMMISSIONER: When wa~:S that., Bill? 
When did you first see the posted sign? 
You told me to take some·pictures of the gate. 
After the suit was filed?. 
After the suit was filed. 
22 MR. PARKS: Is chat close enough? 
23 THE COMMISSIONER: Yes. 
24 A. You wanted me to take some pictures where the pas~ure 
25 was, and I did. When I was taking that picture, I seen the 
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sign up ther~, no trespassing. 
. 
2 Q. · Since you mentioned those pictures, why don't we go ahead 
3 and introduce them. I don't think it is necessary, since we 
4 have taken a vi~w, to qo through a whole lot of lengthy 
s description' do you? 
6 A. No, sir. 
7 Q. These are pictures you took after the suit was filed but 
8 before we got the court order ~o go on the property, is that 
9 right? 
10 A. Right. 
11 Q. In order, they show this road from .the paved highway up 
12 to a view across the qate from Tinglers' house? 
13 A. That is right. 
14 Q. And the house shown in several of the pictures is the 
15 Tingler house? 
16 A. One of them is Nuckols; that is the Nuckols' house right 
17 there. 'l'hat is the Tingler house there. 
18 Q. The larger of the two houses is the Tingler house? 
19 A. Yes ... 
20 THE COMM!SSIONER: Do we need to introduce any 
21 pictures back from this point here? 
22 MR. PARKS: That was all he was able to take 
23 up to that time, and none were taken since then. 
24 THE COMMISSIONER: The pictures do not take 
25 anything beyond where this crossbar is? 
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MR •. PARKSz There is one shot taken at the 
2 crossbar looking up. 
3 THE COMMISSIONER: So the rest of them are 
4 back here? 
s MR. PARKS: Yes. I think they are helpful in 
6 locating the ••• 
7 THE COMMISSIONER: This one picture shows the 
8 alleqed right-of-way east of the Tingler property? 
9 MR. PARKS: Yes, just the one, because it was 
10 posted and we couldn't get to it.· 
l1 THE COMMISSIONER: Why don't we mark ~hat. We 
12 will identify it as Picture A. 
13 MR. PARKS: We want to make it clear that the 
14 series is from the paved highway up to the gate, and the. last 
15 picture being beyond the gate on the Whites' property. 
16 THE COMMISSIO~ERz We can introduce them all, 
17 if you want, but I just want.to identify tbis one. 
18 MR. PARKS: I would like to introduce them as 
19 one exhibit. 
20 (WHEREUPON, the photographs referred to were marked Exhibit #7 
for identification and received in evidence.) 
21 
22 Q. Mr. Callahan, to your knowledge or recollection, has 
23 there ever been any other roadway, pathway, or other means to 
24 get to or from your 220 acres.in White Rock Gap other than the 
25 road that we are talking about? 
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__J A. No, sir •. 
2 Q. Is there any other convenient or usable route that can be 
3 taken to your property without going over the-Whites'? 
4 A. No, sir. 
s Q. Are you familiar with the route that has been described 
6 going from your property to Low Moor? 
7 A. You mean going down what is called Callaghan Hollow where 
8 my uncle lived? 
9 ,Q. That is Uncle Frank? 
10 A. Yes. 
11 Q. You keep saying uncle. You had several. 
12 A. I had several uncles; yes. Where Frank lived, there is a 
13 ~oad that goes -- do you all remember where I took you up, 
14 ·stopped the car, and turned around and said, that is where we 
15 went up Callaghan Hollow? Well, up to where Frank lived, that 
16 is as far as the road went. Then just a path went from there 
17 on up. It goes on up and it ~rosses the top of the mountain, 
18 and it comes back down on my place. But you can't get a 
19 vehicle across it. 
20 Q. Can you compare the two routes as far as walking, or 
21 steepness, or that sort of thing? 
22 A. Go on up over there where Frank lived, from his house on 
23 up, it is impossible to take a vehicle, but you can walk 
24 through there. You can walk through there to the top of the 
25 mountain, but you can't get a vehicle. 
1.35 
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Q. How abou.t going over Fr idleys 1 property? 
2 A. Well, there is no ·way to go, as I know of; through 
3 Fridleys' property. If you did, you are still going back 
4 there on Mr. White's place. 
5 Q. How about over the Forest Service? 
66 
6 A. Forest Service? There.ain't no Forest Service in there 
7 that I know of. 
8 Q. Is there any other way to get to and from your property 
9 other than the right-of-way you are trying to establish from 
10 this suit? 
11 A. No other way. 
12 Q. Have you always claimed a right-of-way up to that 
13 property? 
14 A. Like I say, to me it was immaterial. That is the w~y to 
15 get to the old home place and come back. I never dreamed of 
16 anybody saying you couldn't do that. 
17 way you went and that was the way you 
18 Q. There had never been any dispute 
19 Whites bought the property? 
20 A. Never was. 
21 MR. PARKSa 
22 has. 
23 CROSS-EXAMINATION 
BY MR. COLLINS: 
24 
Answer any 
All my life that was the 
came. back. 
about that until the 
questioRs Mr. Collins 
25 Q. Mr. Callahan, you said -- I don't know the time frame. I 
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wrote this down but I didn't get the date. You said you used 
2 to drive a truck in there to the· bottom of the hill where it 









What kind of truck are you talking about? 
I drove a four-wheel ••• 
Drive? 
No. It had dual wheels on the back. 
A dual.wheel truck. You say you drove it up to the ••• 
'Where you went up over the hill. 
11 Q. 
12 A. 
To the Elmore place. What did you drive up in there for? 
Well, to tell you the truth, going up that bank there, it 
13 is ·a slate bank, and I was always afraid to drive that big 
14 truck up there. I was always afraid that slate would break 
15 off and go down that hollow. 
16 Q. So in other words, you are ~ayinq you would be going up 
17 there, and parking, and walki-ng the rest of the way? 
18 A. Walking up through the Elmore place. · 
19 Q. I was thinking maybe you had some business up on the King 
20 place, was the reason I asked you. But you are talking about 
21 years ago you would drive the truck as far as you could take 
22 it on the King place, then just park it and leave it. 
23 A. Yes. But a lot of people drive Jeeps, four-wheel drives 
24 across this right-of-way, this road. 
25 Q. But you never did? 
i.37 
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A. No. I never did have a four-wheel drive. 
2 Q. Then you would walk through the Elmore place and come out 
3 of the back side of the Elmore place onto the Callaghan place? 
4 A. Onto the Callaghan place. 
s Q. This has been long since the house burned down, I quess; 
6 is that what you are saying? 
7 A. Right before I had that heart attack. 
8 Q. 
9 A. 
And when you would go hunting, that is what you would do? 
Yes. 
10 Q. Of course, you didn't go in there after that flood we -
11 talked about1 did you? 
12 A. No, we didn't go after the flood. That was after I had 
13 the heart attack that we had the flood. 
14 Q. 
15 A. 
I thought that was in '72 .• 
Well, they had another flood in there since then. 
16 Q. You said Saks Callaghan was the last person who lived on 
17 that land? 






When did he last live there? 
I can't remember whether it was 1934 or '35. 
Was he living there when the house burned down? 
Lightning struck the house and burned it down. 
So he was there at the time. Then he moved out, and 
24 nobody has been there since? 
25 A. He moved out and went to West Vir.ginia. 
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Q. Is he still living? 
2 A. No. He has been dead abou~ six years. 
3 Q. You said that the old road that you claim, if you had 
4 kept on going in your truck, .the old road went right through 







Through the Elmore place. 
And just went out the back onto Callaghan? 
Yes. 
Where did it go then? 
Went up the hollow there. 
Did it go up o~ that ridge we walked on? 
I don't think so. I think we were on the wrong ridge. I 
13 think the Vepco road was misleading. 
12 A. 
14 Q. I understand. I am not trying to point out that you were 
15 confused that day. But I was just asking you, when you got on 
16 your own property if you remembered? 
17 A. 
18 Q. 
I couldn't tell whether I was on my own property or not. 
But anyway, you say the old road went·through the Elmore, 
19 and then went whereJ to the house? 
20 A. Up the hollow there 300 or 400 yards and made a right 
21 turn, went up over a little hill right to the front yard where 




Did Saks Callaghan ever own a vehicle? 
Not to my knowledge. 
So he didn't drive in and out of there? 
1.3S 
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A. No. 
2 Q. He had, what, horseback? 
3 A. He rode horses. 
4 Q. You never knew of that road to be posted or closed in any 
5 way? 
6 A. Not until the last few years. 
7 Q. Not until you say more or less this lawsuit? 
8 A. More or less this lawsuit; the only posted sign I have 
9 ever seen in my lifetime. 
10 Q. Just for th9 record, because· I am liable to forget by the 
11 next hearing, you started these lawyer letters going back and 
12 forth; didn't you? Didn't you have Mr. Parks write to the 
13 Whites and tell them that the Callahans had some kind of right 
14 to go across thereJ isn't that what started this? 
15 A. 
16 Q. 
That is what started this. 
Then the letter that is introduced here in evidence.that 
17 I wrote back to i~r. Parks was in response to your letter. And 
18 your letter said that a Jim Grose and a Leonard Kitt had been 
19 told to get off there or something. 
20 A. My wife had told the boys -- she worked down at the 
21 rubber plant down at Iron Gate, my wife did. And these boys 
22 came in there and asked her if they could go up on the 
23 mountain hunting. She would tell them, yes. They came back 
24 in the plant and said that they were run off the mountain. 
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A. That is what they told my wife, and my wife told me. 
. 
2 Q. And you went to see Mr. Pa~ks, and that is what started 
3 this? 
4 A. That is what started it. 
s Q. Mr. Callahan, Mr. Parks asked you if there was any other 
6 convenient and usable way to get in there except up by the 
7 Tingler property, and you said, no •. 
8 A. I said there was no other way. 
9 Q. But, I mean, we were just down there. Don't you agree 
10 that you could possibly qet up there by the Tingler property 
11 now? 
12 A. Yes. If I had a right-of-way through there, I could get 
13 up through there. I would fix a road and run it into the 
14 other road. That is po.ssible1 yes. 
15 Q. Run it into what other road? 
16 A. Where you come off that mountain, and turn, and start up 
17 the hollow. If you look back, we walked up there almost to it 
t8 before we turned around and went back. 
19 Q. What road are you talking about? 
20 A. The road that comes up by Mrs. Tingler's right here. 
21 Q. I know tkat. But you said you could run up there and get 
22 in the other road and go on up, or something. What are you 
23 talking about? 
24 A. I am talking about ••• 
25 Q. Let's start over. How would you get in there now? If 
1.41. 
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you were going to drive in there today, how would you do that? 
2 A. I would go by Mrs. Tinqler!s, and qo up there about 500 
3 yards, more or less. I would run into the road that Vepco has 
4 gone over the old road, went over the old road, up to where 
s you start up over the hill to .the Elmore place, and made a 
6 riqht, and went up to there somewhere. To tell you the truth, 
7 I don't know where they went. 
8 Q. In other words, you are saying that you could rebuild the 





That is right. 
Then you could, in effect, use the Vepco road? 
That is right. 
But the Vepco road, if it follows this old roadbed, if 




It goes from Tinglers' up to my place. 
The Vepco road doesn't. 
No, the Vepco road turns off. Right where you start up 
18 the hill to go to the Elmore place, the Vepco road turns off 
19 and goes north. 
20 Q. So there would be a lot of road building to do up to 
21 Elmore and across that slate bank, up that hollow, and up 
22 through Elmore, and all of that; wouldn't it? 
23 A. 
24 Q. 
I got a good friend that has got a lot of good equipment. 
But you admit that you would have to basically build this 
25 road almost from.one end to the other, except where possibly 
142 
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~ Vepco has built part of it for you; isn't that right? 
2 A. It is not that much. It is from Tinglers·', where you go 
3 in the gate at Tinglers•, and up to the Vepco road, and over 
4 the hill up to the Elmore place. It must be less than a mile. 
5 Q. Isn't that really the mai~ reason that you brought this 






There wasn't no such a thing as a Vepco road then. 
When this suit was started? 
When this suit was started. 
You were negotiating with VepcoJ weren't you? They have 
12 
13 
put roads across your proper~y; haven't they? 
A. After the suit was started. 
14 Q. I know. But you were talking to them before this suit 
15 was started; weren't you? 
16 A. No. 
17 Q. In January of '84, you hadn't even talked to Vepco about 
18 what they were doing? 
19 A. I just don't recall when I talked to them. I don't 
20 recall when I talked to them. I.T. Nelson came up there and 
21 talked to me, and there was another boy before him. I don't 
22 know what his name was. He said he was surveying and consider 
23 it. He said, •I don't want you to tell me yes and I don't 
24 want you to tell me no. But I want you to consider giving us 
25 a right-of-way. • I said, ''Yes, I will consider it." He said, 
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•That is all I need," and he left. A long time after that 
2 I.T. Nelson came back to get the right-of-way.· 
3 Q. So you say that the reason that this thing started was 
4 because somebody told Leonard Kitt and Jim Grose to get off 
s the property? 
6 A. That is right. He didn't want nobody on the property. I 
7 would rather confer with the law, take it through legal 
8 channels and have it settled as to go and have a misunder-
9 standing with somebody else. I got an awful ••• 
10 Q. Well, I thought that Mr. Kitt said that he hadn't been on 
11 that property since 1974 or 1975. I mean, you heard him as 
12 well as I did. 
13 
14 I<i tts. 
15 
16 for that matter. 
MR. PARKSa Excuse me. There were two Mr. 
MR. COLLINS: Leonard Kitt. Or both of them, 
17 A. Just like I say, to qo to my land nobody need no 
18 permission. 
19 Q. I know. But neither one of the Kitts that testified here· 
20 today said anything about being told to get off that property 




But there was another one of them boys. 
That is that Grose? 
The Grose boy. The Grose boy married the other Kitt 
25 boy's daughter or something. 
1.44 
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-·-, 
~ Q. I don't .want to pursue that too far. You say you have 
-, 
_.J 
2 not been on the property at all. since 1974, except the day we 
3 walked on it? 
4 A. Yes, :3ir. 
5 Q. Or the day you went on it in the snow with your lawyer, 






Yes. I wasn't on my land then. 
I kno\1, but on the White property. 
Yes, just as you start up the hill. 
MR. COLLINS:: Thank you. That is all I have. 
THE COMMISSIONER: Mr. Callahan, when Mr. 
12 Nelson contacted you, was that before or after the suit was 
13 filed? 
14 THE WITNESS: To. tell you the truth, Your 
15 Honor, I just can't remember r-ight now. I would have to 
16 confer with some stuff. I have at home, then I could tell you. 
I 
. 
17 But it seer:ts like to me it was after the suit was filed. 
18 THE COMMISSIONER: Did you·eventually qive 
19 them a right-of-way and sign .some documents? 
... 
20 THE WITNESS: I did. 
21 THE COMMISSIONER: Off the record. 
22 : OFF THE RECORD 
23 REDIRECT EXAMINATION 
BY MR. PARKS: 
24 
25 Q. Earl, when you were talking to Vepco, whenever it was, 
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what property were you discussing with Vepco? 






5 Q. Were you discussing with Vepco anything about giving them 
6 a right-of-way over Whites' property? 
7 A. I don•; have anything to do with the Whites' property. 
8 Q. When Mr. Collins was asking you questions, he described 
9 your activities, if you were granted a right-of-way, as road 
10 building. would you call it road·building if this 
11 right-of-way were recognized by the Court? 
12 A. 
13 Q. 
I .T. Nelson ••• 
No, I am talking about the existing right-of-way. If you 
14 were granted the right-of-way that you are claiming, would you 
15 describe what you would have to do up here as road building? 
16 A. Well, I would have to build from here up to where ••• 
17 THE COMMISSIONER: •From here• is Tinglers'? 
18 THE WITNESS: Where Mr. White come over the 
19 hill to turn up the hollow, I would have to build from there 
20 up to there; less than 500 yards. 
21 Q. Would you actually have to dig out a new roadbed, or 
22 would you build it over an existing roadbed? 
23 A. No, it. would be the same roadbed. You would have to take 
24 a bulldozer and scrape out ••• 
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A. Just clear out the trees and rocks, maybe, where the 
2 water washed it out and make it. passable. 
3 Q. 
4 A. 
But there is still a road there? 
There is a road there. 






THE COMMISSIONER: Does that open up anything? 
MR. COLLINS:. No • 
MR. PARKS: Signature waived. 











































C A P T I 0 N 
The foregoing hearing came_ on before the Bonorable 
Fletcher o. Watson, a Commissioner in Chancery for the Circuit 
Court of Alleghany County, Virginia, in the matter, on the 
date, and at the time and place set out on the title page 
hereof. 
It was requested that the hearing be taken by the 




























CERTIFICATE OF COMMISSIONER 
STATE OF VIRGINIAr 
AT LARGE: 
I, Fletcher D. Watson, a Commissioner in Chancery for the 
Circuit Court of Alleghany County, Virginia, hereby certify 
that the foregoing witnesses were duly sworn by the Notary, 
and their testimony taken before me, in the matter, on the 
date, and at the time and place set out on the title page 
hereof. 





C E R T I F I C A T E 
2 STATE OF VIRGINIA: 
3 AT LARGE: 
4 
5 I, Deborah E. Massie, Notary Public for the State of 
6 Virginia At Large, do hereby certify that I reported the 
7 foregoing by stenographic and mechanical means, which matter 
8 was held on the date, and at_the time an9 place set out on the 
9 title page hereof; and that the foregoing constitutes a true 
10 and accurate transcript of same. 
11 I further certify that I am not related to any of the 
I 
12 parties, nor am I an employee of or related to any of the 
13 attorneys representing the parties, and I have no financial 
14 interest in the outcome of this matter. 
1s GIVEN under my hand and seal this 9th day of September, 
16 1985. 
17 My Commission Expires: 
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P R 0 C E E D I N G S 
2 CHARLES AUBREY BROUGHMAN, having been duly sworn by the 











Would you give us your full name, please, sir. 
Charles Aubrey Broughman. 
Where do you live? 
Right here. 
Where are we? 
You don't know where you are. at? 
3 
11 Q. I know where I am at, but somebody else "is going to be 
12 reading this. 
13 A. Low Moor, Virginia. 
14 o. We are taking your deposition here at your residence in 











That is right. 
How old are you, sir? 
How old am I? 
Yes, sir. 
Born in 1906. 
Are you acquainted with Hubert Callahan? 
Who is Hubert Callahan? 
Hubert Earl Callahan? 
Yes, I have been knowing him for quite a long time. 
Are you familiar with some property that he owns in the 
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White Rock Gap area of Alleghany County? 
A. Well, I won't answer that 9uestion because I don't know 
what you guys are looking for. 
4 Q. Are you aware that Mr. Callahan owns some property in the 
s White Rock Gap area? 
6 A. I have heard that he owns property in White Rock Gap. 
7 Q. Have you been on that property? 
8 A. Many, many times. 
9 Q. Would you please describe to the Court, from your own 
10 knowledge, where that property is· located. 
11 A. It is located in the east end of White Rock Gap on Water 
12 Pond Mountain. 
13 Q. Who else's property does the Callaghan property adjoinJ 
14 do you know? 
15 A. The Callaghan property adjoins? 
16 Q. Yes. 







Do you know of any other property that it adjoins? 
Not right at the present timeJ I do not. 
How do you get to that property from the hard-surface 
You go up the road, up to it from the hard-surface road 
24 up to Dennis Callaghan's. 




A. It used to. I don't know where it goes now. 
2 Q. Who was the other person:' s. property that that road goes 
3 over? 
4 A. King. 
s Q. Which King? 
6 A. Spott King, years ago, moved into this section of the 
7 community. 
8 Q. What is your earliest memory of that property? 
9 A. Back in my childhood days, and you can put that at what 
10 age you want toJ back in my childhood days. 
11 Q. Do you know if there was any right-of-way over the King 
12 property to the Callaghan property? 
13 A. Only what I have heard from the older generation, which 
14 was, there was a road -- now get this straight -- there was a 
15 road leading from the county road. It wasn't a state road 
16 back in them days. Do you understand what I am trying to tell 
17 you? 
18 Q. Yes, sir. 
19 A. This road, the county road, was maintained by the county, 
20 and I was born at the end of this county road, up there where 
21 you go up to Dennis Callaghan'~ and Bill Elmore's estate, in 
22 an old log house in 1906. we moved away from there down 
23 close to the church there, across the creek. That was my old 
24 home place. When I was a young kid, or child, or whatever you 
25 want to say, in White Rock Gap, there was a family of Kings 
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that lived in this section. That was one of the families in 
the community by the name of Spott and Bell KingJ old people. 
Up abo~e this King property was a family of· people by the name 
of Dennis Callaghan and Bill ElmoreJ settled in this section 
in the gap of the mountain under the White Rock, where White 
Rock got its name. 
Now, I am not going any further until I get you straight. 
I am not making this statement for Mr. Callahan or Mr. White, 
either one. So don't misunderstand me. I am not trying to 
10 lose a friend, or something like that. I am making it because 
11 I was summonsed to Court. Whether it hurts or whether it 






(WHEREUPON, the reporter read back the sentence beginning on 
page 6, line 1.) 
.. 
A. All right, we will go on from here. They had a right-of-
17 way through the Kinq property, came down through there to 
18 where I was born, to the farm that belonged to Dr. Skeens, 
19 which has changed hands several times. Throuqh this King 
20 place was a right-of-way to this property up in the Callaghan 
21 and Elmore territory. Now, whether this was a written 
22 contract or whatever, I do not know. But the older people 
23 said that contracts that day and time -- there wasn't any 
24 college, there wasn't any univ~rsities, there wasn't any, 








educated, as well as myself. _But they made a deal by shaking 
2 hands and a little piece of gold to seal the deed. Do you 
3 understand what I am trying to tell you? 
4 o. Yes, sir. 
5 A. That may be why that was brought about. I do not know 
6 that, but I was told that. This right-of-way is not a 
7 r~ilroad track, it is not a streetcar track, it is not a deer 
a trail; it is a road. Do you got me? It is a road. Dr. 
9 Justice, do you know who I am talking about up in Covington, 
10 had a far.m up in on the other side. It went through Bob 
11 Hughes' place. Bob Hughes had a place that went through Dr. 
12 Skeens' farm, where I was born, on his farm. My granddaddy 
13 lived on Dr. Skeens' farm in this log house. Reynolds had a 
14 right-of~way through the Skeens' farm. Sales had a right-
15 of-way through the Skeens' farm. MacElwee had a right-of-way 
16 through the Skeens' farm, which was called a road. Do you 
17 understand, it was called a road. You can .make anything out 
18 of it you want to. The county road was a road. They worked 
19 it with the county people. They had road camps that would 
20 come up in there and work the road. It was a buggy and wagon 
21 trail. 
22 Now, I have helped to haul hay down this road that goes 
23 up to these people's property. Up in their field, they called 
24 it Horseshoe Field, over to the right where you go up that 
25 hill to the property. Down below this field was a sprinq they 
157 
_... ........ _.. .... ..-- ·- -·-----~- ____ · .... ~- . 
--~- ...:-·· ·-- ___ .. __ ....... ---
8 
2 
called Ray's Sprinq. That road goes along beside of the Ray's 
Spring, on up· through there, and up that hill to their estate. 
3 This road used to go over the mountain :o Glen Wilton1 not a 
4 road, a path. People worked over there in Glen Wilton. 
5 has been 50 years or more. 
6 Q. 
7 A. 
Who lived up there? 
Where? 
8 Q. Up on the Callaghan property and tl.e Bill Elmore 
9 property? 
10 A. They did. 
11 Q. Biil Elmore and Dennis Callaghan? 
12 A. That is right. 
' 
That 
13 Q. would they go in and out of their rroperty down to the 
14 county road fairly regular? 
15 A. I don't know whether they would or not. They had the 
16 horse-an~-buggy days back in them days1 how often they would 
17 go. But the children, the Callaghan children came down to a 
ts schoolhouse right beside of my home place and went to school. 
19 Now, how often they did that, I can't tell you. 
20 Q. What route would they take? 
21 A. Go up this road. That was_: .. the only route they had, that 
22 I know of. 
23 Q. Was there any other roadway, or route, or pathway to get 
24 in and out of the Elmore or Callaghan property? 









Is there any road through the mountain? 
Not that I know of. 
Do you remember Walt Elmore? 
Yes·, sir. 
Tell us a little bit about himJ would you, please. 
I don't think it is necessary to bring up his life, 
7 because he is dead. 
8 Q. I mean, did he live up there? 
9 A. Yes. 
10 Q. Bow did he get in and out? 
11 A. Mule and buggy, up and down this road. He raised a 
12 family up in therer he raised two daughters up in there. 
13 Q. Did you use this road? 
9 
14 A. When I had occasion to do it1 yes, I did. Lots of time 
15 coon hunting. Back in them days were a lot of chestnuts, that 
16 country was full of chestnuts. Us.young people didn't have 
t7 nothing else to do but tour these mountains, hunt, pick up 
18 chestnuts, and everything else necessary •. 
19 Now, let me ask a question. Why is all of this brought 
20 about? 
21 Q. Can we save that for later? I can explain it to you 
22 later. Okay? 
23 A. Yes, if you don't wait too long. 
24 o. All right, I won't wait too long. Do you know who owns 
~ the King place now? 
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A. I have heard. I do not know it to be true, but I have 
heard a gentleman by the name of Mr. White. 
Q. Could you identify the family of Kings that you are 
' talk~nq about a little more precisely? Who, in your 
generation, were the King family? 
A. Who were they? 
Q. What were their first names? 
A. What do you want to know, the older generation or the 
9 younger generation? 
10 Q. 
11 A. 
The younger generation; what.were their first names? 
They had a son by the name of Charlie King, and they had 






Q. I would like to show you a map that has already been put 
in evidence in this case, Mr •.. -Broughman. It is a map of the 
old King place, basically. I will give you a minute to study 
that and see if you can show us on· that map where you think 
that road would be locatedJ if you can, sir. 
ta A. I am going to make it a little plainer for youJ I don't 
19 see well enough to see that map. But I can tell you where I 
20 remember the road being. Now where it comes on the map, I 
21 can't tell you. 
22 Q. Can you tell us how you get there from here, from here to 
23 the Callahan, Earl Callahan's property? What would you do, if 
24 you were giving me directions? 










I just want a description of ••• 
You want to know if I am telling you the truth or not. 
I know you are telling me the truth. 
I raised my hand to that effect. 
I am just asking you to give me directions there. Okay? 
I will, the best that I know how. You go to the end of 
7 the county road in White Rock Gap. It is a bridge that goes 
8 on up this way, at this sycamore tree on the right going up. 
9 There is a road to the left that crosses a little bridge, goes 
10 up a little ways, and up this roa~ through Kings' property. 
11 It goes on up through that section via Ray's Spring, and goes 
12 on up above Ray's Spring. It goes on up a little further 
13 through the woods. It goes up a hill, a little hill about as 
14 far as here to somewhere, and on up through there. It comes 
. 
1s to the Elmore property first. Fro~ there on up you come to 
• 16 the Dennis ca.llaghan property. If. you keep on going on over 
17 the mountain, you go over to Glen Wilton. 
18 Q. Does the road keep on go~nq over ther~? 
19 A. No. It used to be a ver~ good path from the top of the 
20 mountain to Glen Wilton. 
21 Q. Do you know of any other way that a person could have 
22 gotten a horse ••• 
23 A. No, sir, I do not. 
24 Q. Let me finish the question. Any other way a person could 
25 have got a horse-and-buggy up to the Dennis Callaghan 
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property? 
2 A. No, sir, I do not. If I was able, I would go and show 




THE WITNESS: You are Mr. White1 aren't you? 
MR. WHITE: Yes. 
THE WITNESS: If you would allow me to do 
7 that. 
a A. But I am not able to do that, and ~ am not going to do 
9 it. Mr. Callahan there knows that property. And Mrs. Angle 
10 over here was born and raised up there. How come you haven't 
11 questioned her? I would like ·to know the answer to that 
12 question before you go any further, please. 
13 Q. This is the first I have heard of her. 
14 MR. CALLAHAN: Is she one of Walter's girls? 
15 THE WITNESS: That is right. 
16 MR. CALLAHAN& I didn't know what happened to 
17 all of them. 
18 THE WITNESS& Well, I will tell you what 
19 happened to them. 
20 MR. CALLAHAN& Where does she live at? 
21 THE WITNESS: She lives riqht over there in 
22 the boon field, we call it boon field, right above Scrapper's 
23 Corner. Have you heard of Scrapper's Corner? 
24 
25 
MR. CALLAHAN: Yes. 








MR. CALLAHAN: Yes. 
2 THE WITNESS: He lives back here in the old 
3 Redwood -- do you know where th~ old Redwood Hollow is? 
4 MR. CALLAHAN: Yes. 
5 THE WITNESS: The other girl lives up in 
6 there. Now, you never answered that question why you don't 
7 question them. 
8 MR. CALLAHAN: I never thought of them. I 
9 didn't know where they were at. I knew Walter had two girls, 
1o but after they married and left ••• 
11 THE WITNESS: Did you inquire around anywhere 




MR. CALLAHAN: No, I didn't. 
THE WITNESS: I didn't either. 
MR. PARKS: Mr. Broughman, it is Mr. Collins' 
16 turn to ask you some questions. Okay? 
17 THE WITNESS: Yes. 
18 CROSS-EXAMINATION 
BY MR. COLLINS: 
19 
20 Q. Mr. Broughman, did you personally go up that road when 
21 you were a boy? 
22 A. Lots of times. 
23 Q. Path, road, whatever? 
24 A. Lots of times. 
25 Q. How did you get up there 1 \~alk? 
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A. Yes. 
2 Q. Did you ever go up on horseback? 
J A. Yes. 
4 Q. Buggy? 
5 A. Well, I would say not many times in a bU99Y• 
6 Q. Do you know where there is a place on that road or path 
7 where it would cut back and go down toward Callaghan Hollow 
8 and come back towara Low Moor? Do you know of a way you could 
9 get from, say, Low Moor over to White Rock Gap from the other 
10 side coming up Callaghan HollC?w? . 
11 A. Which other side? This side or ••• 
12 Q. Yes, this side. And come into Kings, and come back down 
13 to, say, the church. Were you familiar with that path when 
14 you were a boy? 
15 A. I had an uncle who .lived right up this hollow about, I 
16 would say, two miles. They raised· a family back in there. 
17 You could come up from Lucian Broughman's, _across the mountain 
18 this way towards White Rock Gap. You would enter the King 
19 place. You would come down through the King place home. I 
20 have been back in there a number of times picking cherries, 
21 eating, drinking coffee. She made the best coffee in the 
22 world. I never will forget. You can still smell it back 
23 there yet, maybe; I don't know. 
24 Q. Where that path would switch back on the King property 







2 Q. Then if you were going to ~lmore, instead-of taking that 
3 path, you would go up, still follow the creek bed, more or 
4 less, and go up into Elmore; .. is that right? The path or road 
5 you are talking about that went to Elmores' would follow 
6 pretty much along where the creek ran1 wouldn't it? 
7 A. You would have to cross another ridge to get to the creek 
8 over where the road is. Whae did you s~y? 
9 Q. 
10 A. 
I am just trying to describe how you got into Elmore. 
You could go over to the road and go up the road, if you 
11 wanted to, or you could go around up through the mountainsJ 
12 either way. 
13 
14 
Q. But at one point that path through the mnuntains and that 
road you a:e talking about came togetherJ didn't they? 
15 A. 
16 Q. 
Not to my knowledge. I don't know anything about that. 
So when you came down the path across the King farm and 
17 out at White Rock Gap, you wouldn't get on this road or path 
18 you are talking about? 
19 A. No. Well, I will tell you, it is a long ways coming from 
20 Lucian Broughman's place over,this ridge right up here on a 
21 little mountain, down through his field by the.King home, down 
22 the road, and come out down there on the county road. 
23 Q. So you would be coming out on the side of the ridge that 
24 the King home was on? 
·25· A. Yes. 
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3 
Q. So you wouldn't get on this road? 
A. That is right. 
Q. I see what you are saying. 
16 
4 A. Somebody told me that Mr. White went in there and built a 
s 
6 
new home in this field up from the old home. 
THE WITNESS: . Is that right? 
7 MR. WHITE: Yes. 
8 A. We crossed this ridqe, and we would come by his new home, 
9 down by the old home, where it used 1:o be, down the road where 
10 he used, to the county road and back home. We wouldn't know 
11 anything about that road over yonder. 
12 Q. It is riqht steep going up off the back side of the 
13 
14 







Most all them mountains are pretty steep, yes. Rough, 
Did you ever qo as far as Callaghan on horseback? 
I can't recall that. I won't answer ~hat question 
18 because I don't remember whether I was on horseback, or riding 
19 a mule, or what I was on. But I won't answer that question. 
20 Q. Well, on any animal? Did you ever go as far as 
21 Callaghans '? 
22 A. Riding? 
Yes. 23 Q. 
24 A. No. We went as far as until we had to open the gate, and 









Would that be at Elmore? 
This side of Elmores'. 
17 
So there was a gate that went into the Elmore property 




At that time there was. 
That is as far as you ever went on horseback or mule? 
Now, I have been up there many times on horseback. I 
8 used to· ride horses1 us young fellows would ride horses. 






As I remember. 
As far as you remember, I underatand. 
As I remember. 
But I gather you have been on foot on up into the 
1s Callaghan property? 
16 A. Yes, sir. 
17 Q. Bunting chestnuts? 
18 A. I went to school with the two younger.boys, which was Bob 
19 Callaghan and Orville Callag~an. I went to school with them 
20 right down here. I would eat his lunch and he would eat mine1 
21 many, many times. I had beets and be had apples. ~t was 
22 mighty good. You are not interested in that. 
23 Q. Can you describe where this path, or road, or whatever 
24 went through the Elmore property up to Callaghan? This spring 
25 you are talking about is on the King property, Ray's Spring? 
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A. Yes. 
Bow about the Horseshoe Fi~ld? 2 
3 
Q. 
A. That is on up there next to the Callaghan property to the 
4 right. The road goes up this hill, and the Horseshoe Field is 
up in here. 
Whose property is the Horseshoe Field on? 







Q. You have described how the path or road went up that far. 
9 But what about after it went through that gate on .ElmoreJ do 
10 you know how it went then? 
11 A. To the Callaghan place? 
12 Q. Yes. 






Could you describe where it went? 
Went on up to his house1 Callaghan. What do you .want me 
17 to do, put the crooks, and rocks, and everything? 
18 Q. 
19 A. 
Are there any landmarks or anything like that? 
I can't make that statement. Trees and brush, I don't 
20 know anything about that. 
21 Q. As long as you can remember, were the Elmore and 
·22 Callaghan houses back in there? Do you remember when they 
23 were built? 
24 A. I don't remember when they were built. I remember after 
25 they were built. 
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Q. When is the last time you were ever on the King property, 





No record whatsoever; no record. 
Could you give me an idea? 
It has been a long time., 
About how old do you think you were when you were last in 
7 there? 
8 A. Well, I have been on the railroad 43 years, and I am an 
9 old man. Of course, you know that. I would say it has been 
10 50 years. 
11 MR. COLLINS: That is all the questions I 
12 have. Thank you. 
13 
14 
THE WITNESS: My opinion, all these 
right-of-ways that led to these properties that I have just 
15 named through there, the Skeens' and all that outfit, was a 
16 road. It was a road then and it is a road now. What else are 




MR. PARKSs In a minute. 
THE WITNESS& You said that the other time. 
MR. PARKSa At this point I am going to tell 
21 you that when this lady types up your deposition for the judge 
22 to read, you will have the right to read it and sign it in 
23 person, or you can say now that you will let her sign your 
24 name for you. Do you want to let her go ahead and sign this 
25 for you? 
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THE WITNESS: I sign my own checks. I don't 
like for anybody to sign my checks; Of course, they all come 
back. You have to excuse my way of talking. I was born and 
raised back years ago. I didn't go to school but three days. 
I carried water one and wood two, so I am not too well 
educated. 
But I am going to tell you-all somethinq. I want you-all 
to get this thing straightened out. Don't call me to court 










MR. WHITE: Yes. 
THE WITNESSs Mr. Callahan, do you hear me? 
MR. CALLAHAN: ···Yes. 
MR. PARKS: Your testimony will be read by the 
THE WITNESS: Who is the judge? I know his 
17 name but I can't think of it. ' It don't make any difference. 
18 MR. PARKS 1 Do you want to .sign your 
19 deposition in person1 is that ~hat you are telling us? 
20 THE WITNESS: I didn't say I was going to be 
21 shot or somethingJ did I? All right. Answer that question I 
22 asked you. 
23 MR. PARKS: Do you want her to sign your 
24 deposition for you, or do you want to sign it in person? 






you told me. 
2 MR. PARKS: Let's go off the record, then. 
3 OFF THE RECORD 
4 MR. PARKS: Do you want to let this lady sign 
s your deposition so you won't have to be troubled with this 
6 anymore? 
7 THE WITNESS: I ain't going to be troubled 
a with it. 
9 MR. PARKSa Do you want to sign it in person 
10 or let her sign it? 
11 THE WITNESSt Let me sign it. 
I 
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C A P T I 0 N 
The depositi.on of CHARLES AUBREY BROUGHMAN was taken in 
the matter, on the date, and ·at the time and place set out·on 
the title page hereof. 
It was requested that the deposition be taken by the 
reporter and that same be reduced to typewritten form. 
It was aqreed by and between counsel and the parties that 
the witness will read and sign ~he transcript of said 
deposition. 
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1 
J C E R T I F I C A T E 
2 




5 Before me, this day, personally appeared CHARLES AUBR8Y 
6 BROUGHMAN, who, being duly swor~, deposes and says that the 
7 foregoing trans·~ript of. his rl~position, t.3.ken in the •natt~r., 
a on the date, and at the time and place set o•Jt on the title 
9 page hereof, constitutes a true and accurate transcript of 
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c~'RC.ES -AU~Rgy· iBJi'0u~~~~.'fi ·:·; 
13 
IS 
SUBSCRIBED and SWORN to before me this .7 7 tl.. day of 
I • 
16 
YJ.,J.,~: , 1985, in the jurisdiction aforesaid. 
17 
18 
My Commission Expires: 
f)..l.t.'t. ....,./.,.. '. , / . ~J /·' -:' 
19 I, . . ;· ~.... -;;,"''/ . ,/_, •. , • // /) I 1/ ,. 
·' 1/ .• - , --t~ '. . . ~<..·--~ 
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c E R T I F I c A T E 
2 I , the undersigned, 
-CHARLES AUBREY BROUGHMAN , 
3 do hereby certify that I have read the foregoing deposition 
4 and that, to the best of my knowledge, said deposition is 
• 
5 true and accurate ( \'1 i th the exception of the following 
6 corrections listed below): 
7 
-
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6 Virginia At Large, do hereby certify that I reported the 
foreqoinq by stenographic and mechanical means, which matter 
was held on the date, and at the time and place set out on the 
title page hereo£1 and that the foregoing constitutes a true 
















I further certify that I am not related to any of the 
parties, nor am I an employee of or related to any of the 
attorneys representing the parties, and I have no financial 
interest in the outcome of this matter. 
GIVEN under my hand and seal this 11th day of September, 
1985. 
My Commission Expires: 
December 11, 1987 
Notary Public 
Commissioned Asz Deborah E. Schmid 
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VIRGINIA: 
In The Circuit Court for Alleghany County 
Hubert Earl Callahan and 
Margaret M. Callahan, 
Complainants, 
v. 
Laurence A. White, Jr. and 
Earlene s. White, his wife, 
Defendants. 
A Commissioner's Hearing held·in the above-styled matter·, 
before the Honorable Fletcher D. Watson, Commissioner in 
Chancery for the Circuit Court for Alleghany County, Virginia, 
in the offices of the Commissioner, 251 West Riverside Street, 
Covington, Virginia, on the 7th day of August, 1985, beginning 
at 2:20 p.m. 
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3 
HALCIE M. HA YLETT -DIRECT 
P R 0 C E E D I N G S 
. 
2 HALCIE M. HAYSLETT, having been.duly sworn by the Notary, was 
examined and testified as follows: 
3 
DIRECT EXAMINATION 
4 BY MR. PARKS: 
s Q. Would you tell us your full name, please •. 
6 A. Mrs. Homer T. Hayslett, or Halcie M. Hayslett. My 
7 husband's nam~ was Homer. I am Mrs. Bomer Hayslett. I 
8 usually use Halcie M., except on business things sometimes I· 





Where do you live, Mrs. Hayslett? 
White Rock Gap, Route 2. 
Who are some of your neighbors down there? 
Rumfelts, Kitts, Fridleys·, Whites, Savilles, Bryants, 
14 Bazzarres; all of them are my.neighbors • 
. 
15 Q. Do you recognize the Whites in the room here with us? 
16 A. Yes. 
17 Q. They own property adjoining yours? 
18 A. Yes. 
19 Q. I do have to ask you this question. Bow old are you, 
20 Mrs. Hayslett? 
21 A. I don't mind telling you. I am 79. 
22 Q. Let me show you what has been offered in evidence as a 
23 copy of a map of the Charlie Ring or Spott King property 
24 adjoining yours that the Whites now own. 







HALCIE M. HA YLETT -DIRECT 
Q. You and I have talked before ~bout some property that 
2 H~bert Earl Callahan owns up.above the Whites.· Do you 
3 recogni~~·ariything on this map? 
4 A. Not specifically because I don't remember seeing it. I 
'. 
5 guess this is the mountaintop, and here is the Tingler 
6 property. There is a creek running down here, and there is 
7 where Charlie King has a smaller place that Susie Fridley 
a lived in for years. That was his aunt. It comes down and 
9 joins the other. 
10 Q. Let me just tell you that this is the county road or 
11 state road coming down through here. 
12 A. Yes, I knew that. 
13 
14 
Q. The Callaghan property is in the upper right-hand corner 
of this map, and there is some Elmore property in between the 
15 King and Callaghan property. Are you familiar with that? 
16 A. I have never been up there~ bu~ I do know that it is up 
17 there, and I know the people who used to qa up there. But as 
18 familiarity of being over the land itself,·! am not that 






Who are the people you know who used to go up there? 
Charles Cole, and his father, and his friends. I am sure 
that is the same place that they used to go. . 
How did they get up there? 
I am pretty sure they went up by Tinglers', up by Sam 
25 Kimberlin's place. I don't mean they went directly in front 
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5 
HALCIE M. HA YLETT -DIRECT 
of it. They _had to go in front of it, but it was across the 
2 creek, and a county road, dirt road was there.· But as far as 
3 I know, they always went up ~here that way. I know that I was 
4 living up there when Carl Cole and his father, Paul, who was a 
s supervisor in the county, went up there hunting, and his 
6 father had a heart attack, and he carried him down to where 
7 they had parked their car. It was somewhere near George 
a Tingler's, but I don't know where. 
9 Q. How long ago was that? 
10 A. I would say maybe 25 years. ·I don't know whether it has 
11 been that long or not since Mr. Paul Cole, who was the 
12 supervisor, died, but I imagine it wouldn't be hard to check 
13 it. 
14 Q. Do I understand you correctly to say there was a dirt 
1s road through the Tingler property up to the Elmore property? 
16 A. That is the way I understood it, and I know it was a dirt 
17 road in front of the other properties up there, because I had 
18 been up to Pridleys', and Kimberlins', and·those places. But 
19 I had never traveled the road up here at all. I had no 
20 necessity to do that. 
21 Q. Did you know Dennis Callaghan or Charles Callaghan? 
22 A. No. I think the old gentleman whom I knew was named 
23 Frank. 
24 Q. Do you know where he lived? 
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Q • Do you know how he got in and out? 
A. 2 I He was always walking when I saw him. 
3 MR. PARKSa Thank you. Would you answer any 
4 questions Mr. Collins has, please. 
5 THE WITNESS 1 .Yes, if I can. 
6 MR. COLLINSa Just a couple, Mrs. Hayslett. I 
7 am sure you can. 
8 CROSS-EXAMINATION 
BY MR. COLLINSa 
9 
10 Q. You said that you remember tne time that Carl Cole had to 
11 bring his father out of there, carry him out. 
12 A. He carried hizn as far as he could, and helped him. But 
13 he wasn't dead then, but he had a heart attack. Of course, I 
14 imagine maybe he gave him a little assistance, but he did 
15 assist him down to where they h~d parked their car. 
16 Q. And you said they parked ·their car down near George 
17 Tingler'sJ is that right? Is that what you said? I was 
18 trying to take notes. 
19 A. Well, I imagine you took them correctly, because I said 
20 that was where I thought they had parked, or they had to park 





Where is Tinglers' in relation to where you live? 
He is up the road. It is not too far. 
Is it on the county road? 
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bit, and ••• 
2 Q. It is right before y~u get.to the King property, or what 
3 is now the White propertyJ is that right? 
4 A. It borders the White property, I would say. 
s Q. So you remember that day, what you heard at least, was 
6 the car was parked there and they came back out from hunting 
7 to get to the car, and I guess take him to the hospital, or 
8 the doctor, or something? 
9 A. Yes. 
10 Q. You said you also understood·that there was some sort of 
11 a road that Mr. Cole used, and his friends used to get up to 
12 wherever it was they were going; is that right? 
13 A. I would say there must have been a place up there, 
14 because t~ey were hardly the type people that would go through 
15 a dense woods to go hunting with people. I just assumed that 
16 .there was a road there. And there·was evidently one because a 





But you never were personally up in there? 
No, I had no need to be up in there. 
The people that you know of were Coles and their friends? 
Well, I knew Mr. Frank Callaghan. After we moved to 
22 White Rock Gap, he assisted my husband quite a bit around the 
23 place because my husband worked at the C&O, and he couldn't do 
24 all the farm work, and we had animals, and gardens, and things 
25 like that. He was down home quite a few times. 
1.82 
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Q • Frank Callaghan lived over in -- do you know where he 
2 lived? 
3 A. Yes, I know where he lived, but I was never at his house. 
4 But I know where he lived and where his property was. 
5 Q. Do you know how you got to his property? 
6· A. Well, as I say, I never visited his place. But I do know 
7 that sometimes he passed by where Charlie King's sister had a 
8 house. I assumed that he walked down there, because he was 
9 always walking. 
10 Q. Wasn't the more direct route.-- of course, I guess if he 
11 was going to White Rock Gap he would be coming over by Charlie 
12 King's. But the way in and out of his property was back down 
13 
14 
to Low Moor, wasn't it, down what was called Callaghan Hollow? 
A. That could have various answers because I assumed, and I 
15 still think, that that was only a footpath up there, because 
16 when I was a small child, and born·and reared in Selma, I used 
17 to hear of the boys going up there for var~ous reasons, and 
18 young men. In fact, I think maybe my brother did. It was a 
19 footpath up there, but I do not believe it was a roadway, 
20 because when Mrs. Callaghan died, I didn't see this now, but 
21 they said that they had to carry her body down, and she was a 
22 heavy woman, that they had to carry her body down until they 
23 could get to where the undertaker had parked his vehicle. I 
24 never heard of a road being up there, because I don't know 
25 what relation the girl was, but she lived with Mr. Callaghan. 
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I don't know ~hether it was his daughter, his qranddaughter, 
2 or someone else, but she couldn~t attend school because she 
3 couldn't walk that far by herself, and she couldn't walk down 
4 the qap way because Mr. Call~ghan, at that time, was taking 
5 care of his wife, who was in iil health. I do know that she 
6 didn't attend school in Low Moor, Central School, because _she 
7 couldn't walk down there by herself. 
8 MR. COLLINSa That is all the questions I 
9 have. 
10 REDIRECT EXAMINATION 
BY MR. PARKS: 
11 
12 Q. Who was your brother? 
13 A. He is dead now. My brother was w. K. Maydian. 
14 THE COMMISSIONER: Let me ask her a couple of 
15 questions. 
16 EXAMINATION 
BY THE COMMISSIONER: 
17 
18 Q. Mrs. Hayslett, when did you move up in the White Rock Gap 
19 area? 
20 A. Almost 40 years ago. 
21 Q. Are you familiar with the stream that is· shown on this 
22 map, this here? ·The Tinglers are here. Are you familiar with 
23 the Tingler property? 
24 A. I have visited the Tinglers and been up there before Mr. 
25 Tinglez passed away, and I have been up there since. But I 
184 
-· . ··-·-~· -·--·- .......... ~ .. ~--··--·-----~---... ...... ----··----~-.,.·---- __ ._ .................. _._..:.---- . -- --··-··----"--·:.. .. ------·-··"-~--
• ..J 
' - .J 
10 
HALCIE M. HA YLETT -REDIRECT 
don't know whether that is the familiarity you mean for me to 
2 be familiar with or not. But I.don•t know the-exact lines of 
3 everythinq. 
4 Q. I understand. But you are familiar with the place where 
s the Tinglers live? 
6 A. Oh, certainly. I know where they live. 
7 Q. Are you familiar with the stream that goes up the hollow 
8 there?. 
9 A. You mean up or down the hollow? 
10 Q. Well, of course. the stream comes down the hollow, but 
11 runs along by the Tingler property. 
12 A. Yes, and it seems to me like -- is this the way it is 
13 running down? 
14 Q. Yes, ma'am. 
15 A. The only way I am familiar with it is that it runs on 
16 down by the Hayslett property, the·stream joins the stream 
17 that runs down ••• 
18 Q. Let me ask you this. 
19 A. Yes, sir. 
20 Q. The Callaghan property was back up in this area; right? 
21 Let's assume that, then. 
22 A. Well, I will take your assumption, because I am looking 
23 at it upside down, and I wouldn't know it if ••• 
24 Q. Was there any road that followed this stream that you are 
25 familiar with? 
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A. Yes. It was a road that came in above the Tinglers•. 
2 Their house faces -- let's say ~t faces this way, it does face 
3 this way C indicating).. But there was a road because the 
4 Tinglers got in and out, and besides that, there was a place 
s up back of it. But, now, I have never been up in there. 
6 Q. We all, I think, will agree there is a road from the 
7 county road up to the Tinglers' place1 okay? Now, what I am 
a talking about is further ~n up the hollow. Was there a road 
9 that went on up the hollow from the Tinglers' place? 
10 A. Yes, sir. 
11 Q. Along the bank of the stream? 
12 A. I don't know how far along the bank of the stream it 
13 followed, but there was a road up there. Now, I don't know 
14 what has happened to it since I have been up there last, but 
15 there was a road up that way, because I suppose that -- if you 
16 will allow me to digress a little bit -- I suppose that the 
17 elderly Mr. Callaghan, who was a tall, skinny man who walked 
18 -- well, he walked faster than I could run·at that particular 
19 time, ~nd I wasn't crippled up then. But I do know that he 
20 came down quite often. And several times, as I believe I 
21 stated before, I have been on the porch up there of the small 
22 house that belonged to the King property, or the Kings, and 
23 Violet Nuckols, she married a Nuckols, I have been there and 
24 saw Mr. Callaghan walking down the road. He would say he was 
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2 
certain time, she would have a blackberry pie, or something to 
eat for him, or something that he wanted' or e~se he. would ask 
3 me if my husband, who worked odd shifts at the C&O, were at 
home, because he was supposed to be down there helping him. 
5 Q. Were you ever on that road? 
6 A. On the road up to callaqhans'? 
7 Q. Yes. 
8 A. As I told you, I never visited the Callaghans or went up 
9 that way, but I do know that I was at Tinglers', and I do know 
10 that there was a road, because ·1 ~now they had to walk from . 
11 somewhere up that way, because they would pass by Tinglers', 
12 and pass by Violet Nuckols 1 place, and it is on the county 
13 road cominq down there. But I have never been up this way, 
14 and I have never been on top of the mountain. But I have been 
15 all over the Kinq property. We were close friends. I ·have 
16 never been farther than where their log house stood. But we 
17 were up there quite often. 
18 Q. As far as you know, any of the Callagbans that may have 
19 lived back here, they would walk out. Was the road well 
20 enough to travel by horse and wagon, or anyt~ing like that, 
21 any kind of a vehicle? 
22 A. I don't know. As I told you, I don't want to say that 
23 they could ride out when I am ~ot certain. But I would say 
24 that if that road had been there as lonq as the Callaghans 
25 had, it should be a qood enoug~ road, let's say, for them to 
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have a wagon _pulled by a horse ~r something. But I can't say. 
2 Q. You don't have any personal knowledge of that? 
3 A. I do not, because as I say, I have been to Tinglers•. I 
4 do know there was a road up that way because they walked down 
s by there. 
6 THE COMMISSIONE~: That is all I have. 
7 RECROSS-EXAMINATION 
BY MR. COLLINS: 
8 
9 Q. Mrs. Hayslett, the Callaghans you are talking about were 
10 the Prank Callaghan family, is that right? 
11 A. It was the Callaghans who lived on top of the mountain 
12 above Low Moor, and up above th~ Kings' place. 
13 Q. Do you know their name, first ·name? 
14 A. I think there was a Frank, and Earl, and I believe the 
15 wife or someone' s name was Dovel, and there was a Mary. But I 
16 do not know the rest except ••• 
17 Q. Who was the tall gentleman you talked .about that walked 
18 so fast? 
19 A. That was the gentleman who knew farm animals and things 
20 like that. My husband called h i.m Frar:k. I know that there 
21 couldn't have been two families o~ Callaghans on top of the 
22 mountain because, well, we woull have known about it, we would 
23 have heard about it, anyway. 
24 o. That was Frank. He was th.! head of the family, the man 
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A. I don't know whether he was the head of the family or not 
2 because, as I say, I never visit-ed up there and I don't know. 
3 But I do know that there was a Mr. Callaghan up there, and 
4 that he was a tall gentleman. 
5 Q. And your husband called him Frank? 
6 A. Yes. 
7 Q. And the lady that died, that you said they had to take 





That was his wife, or at least I was told that. 
I understand. I mean, I know you don't know absolutely. 
I don't know absolutely, but I do know quite often they 
13 would say that Mr. Callaghan was taking care of his wife, 
14 because the Kings and he were friends, and sometimes pe would 
15 come down there and get something that he needed, because I 
16 have been up there when he did it.· 
17 Q. Then when you talked about them taking h.er down to meet 
18 the undertaker, that was going down toward·Low Moor1 is that 
19 right? 
20 A. They had to carry her out on a stretcher, and it was down 
21 practically in Low Moor. It was down where.they could get the 
22 hearse up far ••• 
23 Q. Are you familiar with that beinq known as Callaghan 
24 Hollow? 
25 A. No. 
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Q. But there was some way you would come off that side of 
2 the mountain and meet the hearse, and then go on down into Low 
3 Moor, not into White Rock Gap? 
4 A. No. You would have to stop in Low Moor and walk down to 
5 the path. I understood it was a path because they had to 
6 carry her out on a stretcher, and I know that they wouldn't 
7 have carried a large woman and I never did see her, but 
a several of the people down there said, several of the 
9 teachers, the Lipseys and those, they said that she was a 
10 large woman. But now, as far as that goes, a dead person is a 
11 dead person, whichever way they had to get her out. But they 
12 do say that it was a hard job for them to carry the heavy 
13 woman out. 
14 
15 
MR. COLLINS: Thank you. That is all I have. 
MR. PARXS: Mrs. Hayslett, you ~ave the right 
16 to read this testimony when it i~ written up, your deposition, 
17 or you can waive that right and authorize this lady to sign 
. 
1a your name for you after it is.typed up? Do you want to go 
19 ahead and authorize her to sign your name for you? 
20 THE WITNESS: Well, I 'think I know everything 
21 I said, but suppose I don't. 
22 MR. PARKS: She will get it right. 
23 THE WITNESS: No, I am not being facetious. I 
24 don • t know. It doesn • t matter,. I don't suppose; does it, 
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LAURENCE ADAMS WHITE, Jr.- DIRECT 
tell me, because this is new to me • 
l6 
2 MR. PARKS: Most people go ahead and authorize 
3 her to sign for them. 
4 THE COMMISSIONER: I think that would be all 
s right, Mrs. Hayslett. 
6 THE WITNESS: All right. 
7 (WHEREUPON, the witness was excused.) 
8 LAURENCE ADAMS WHITE, JR., havinq been duly sworn by the 
Notary, was examined and testified as follows: 
9 
DIRECT EXAMINATION 
10 BY MR. COLLINS& 
11 Q. Would you state ~our full name, please. 
12 A. Laurence Adams White, Jr. 
13 Q. Mr. White, where do you live? 
14 A. White Ro:k Gap. 
15 Q. What is your occupation? 
16 A. I am a farmer. 
17 Q. How long have you lived in White Rock.Gap? 
18 A. We settl:d on the place in January o£·1976. so it has 
19 been about nine years. 
20 Q. Prior to your settling on the property, how long had you 
21 been familiar with it, and looked it over, and that sort of 
22 thing? 
23 A. Approximitely a year. 
24 Q. So you h.ive known about the property for about ten years? 
25 A. Correct. 
191. 
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Q. ~hen yo~ settled on the property, did you shortly there-
2 after move there full time? 
3 A. Within a year, I believe. 
4 Q. And you have lived there·ever since? 
5 A. Yes. 
6 Q. You, I believe, contacted me in February of 1984, 
7 regarding a letter that you received from Mr. ParksJ is that 
8 correct? 
9 A. Yes. 
10 Q. In that letter, which was dated January 4th of 1984, 
11 which brought yqu to my office from Mr. Parks, you were 
12 advised, I believe, that a Mr. Callahan was claiming a 
13 right-of-way across your property, and that he had given 
14 Leonard Kitt and Jim Grose permission to hunt, and had 
15 authorized them to cross your property to get to the hunting 
16 land7 is that correct? 
17 A. That was my understanding of the letter that I received; 
18 yes. 
19 MR. COLLINS: We would like to offer this. 
20 (WHEREUPON, the document referred to was marked Exhibit iS for 





Is this the letter that you brought me? 
Yes, it is. 
So at the time you brought ae that letter and discussed 
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2 
that Mr. Callahan, or anyone else for that matter, was either 
crossing your property or claiming any right to cross your 
3 property? 
4 A. No, I had not. 
5 Q. Did you ask that I inquire into it and to advise Mr. 
6 Callahan, or anyone else, that no one had permission to cross 
1 your property without getting that permission from you? 
a A. That is correct. 
9 Q. And I believe the letter of February 17th, which is 
10 already in evidence, which was written to Mr. Parks and 
11 explained that -- well, it says, "have reviewed the records 
12 and advise you that the Whites recognize no rights in their 
13 property qoing to any third persons." And I was specifically 
14 asked to advise Mr. Parks that a Mr. and Mrs. Hubert Callahan, 
15 who he cla1med to represent, as well as Leonard Kitt and Jim 
16 Grose, who were named in that lette~, did not have permission 
17 to cross your property, and those people were asked to stay 
18 off your property; is that correct? 
19 A. Yes. 
20 Q. To your knowledge, however, had any of those people ever 
21 beeq on your property? 
22 A. Leonard Kitt, about six years ago on the valley where the 
23 house is, was up with his rabbit dogs shortly after we moved 
24 to the area, and I invited him to leave. 
25 Q. This was not anywhere even on the side of the mountain or 
.1.93 
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ridge where this path, road, or right-of-way, or whatever is 
. 






This is over near where the old King home was? 
That is correct. 
6 Q. You say you saw Leonard Kitt. What was he doing at the 
7 time you saw him, or appear to be doing? 
8 A. He had his rabbit dogs, and a gun, and he was hunting 
9 rabbits. 
10 Q. Be was hunting rabbits on your property? 
11 A. correct. 
12 Q. Was he on foot? 
13 A. He was on foot. 
14 o. Do you know whl!re his vehicle was? 
15 A. No, I don't know. 
16 Q. Does he live within walking distance of your property? 
17 A. He does now, and I believe he did at the time, also, in 
18 different house. 
19 Q. That sounds to be totally unrelated to the issue in this 
20 case. But that, to your knowledge, is the only time anyone 
21 had been en your property? 
22 A. No. James Kitt hunted up there perhaps two years after 
23 this incident within sight of my house. He was up in the 
24 woods during deer season, and.I invited him to leave. 
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hunting. I have since given him permission on specific 
2 occasions to go hunting. He did not have such-permission at 
3 that time. 
4 Q. We are talking about hunting, in both cases, on your 
5 property, and we are talking about being over on the side of 
6 the ridge or roountain where your home is? 
7 A. That is correct. 
8 Q. Any other instances of anyone being on your property, to 
9 your knowledge? 
10 A. Probably two occasions where·the neighborh~od boys, one 
11 of the witnesses, Pete Broughman's son and nephew used to go 
12 riding on the property. 
13 Q. What do you mean "riding"? 
14 A. Horseback riding, with our permission. 
15 Q. I am not so much concerned -- I am sure there have been 
16 people on the property with you= permission. But I am talking 
17 about, has there ever been anyo.-le without permission, other 
18 than what you have explained? 
19 A. I don't believe so. 
20 Q. On the occasion that you talked with Leonard Kitt, and 
21 your son talked with James Kitt, on either occasion did the 
22 Kitts express any right to be there? 
23 A. No. They quite willingly left. 
24 Q. And, of course, as I said, they weren't in this vicinity 
25 anyway. Were you aware, from tne time you purchased the 
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property and just going over your land, looking over your 
2 land, were you aware of any sor~ of a path, a road, roadbed, 
3 or anything else that existed from the vicinity of the Tingler 
4 property up through your farm? 
5 A. Yes. There was a footpath certainly passable by horse-
6 back, I would think, that went through Tinglers' and went up 
7 towards the Elmore place. It was in serious disrepair, but it 
8 existed. ~ 
9 Q. Have you been on all of your property, over all of your 
1 o property? 
11 A. I have been on all of my property. 
12 Q. How about the Elmore property7 are you familiar with the 
13 Elmore property? 
14 A. Parts of it7 yes. 
15 Q. What about the Callaghan property, the boundaries and so 
16 forth up in there? 
17 A. Yes. 
18 Q. So you are pretty familiar with all of the property in 
19 that area, and any paths, or any other man-made landmarks that 
20 existJ is that right? 
21 A. I believe so. 
22 Q. Also you are familiar with the creeks, and hollows, and 
23 ridges, and that sort of thing? 
24 A. Yes. 





LAURENCE ADAMS WHITE, Jr.- DIRECT 22 
which is published by the State of Virginia? . 
2 A. Yes, I have. 
3 Q. I think we have used that for a reference here, at least 
4 when we took a view of this property. Have you had a section 






Yes, I have. 
Do you have that here with you? 
I do. 
How did you have this reproduced? 
Borton Beirne spent about lS·minutes on the Xerox machine 
11 with me yesterday afternoon. 
12 Q. It was simply taken right off of the state's survey map? 
13 A. This is u.s •.• 
14 Q. Or u.s., I guess it is. Is what I am holding in my hand 
15 a copy of a portion of that map? 
16 A. Yes, it is. 
17 Q. There are apparently some boundary lines that are already 
18 outlined on the enlargement. Is that because you used your 
19 copy of the map to make the enlargement, and you had that 
20 outlined already on your map?~ 
21 A. Correct. 
22 Q. I think what is outlined .on there would be the King farm 
23 and the Elmore tract; is that correct? 
24 A. .And the Callahan, Hubert Earl Callahan tract. 
25 o. Have you, then, highlighted on a copy of that enlargement 
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some of the P.hysical features and landmarks, both natural and 
2 man-made, that exist on the ground? 
3 A. Yes, sir. 
4 MR. COLLINS: We would like to offer the 
5 original and maybe -- well, I don't know if we want to offer 
6 this -- just for identification purposes to identify the two 
7 smaller plats, and offer those as an exhibit. The original is 
8 being offered just for comparison purposes, because Mr. White 
9 has, himself, highlighted the copy. 
10 THE COMMISSIONER:· Do you have any objection 
11 to maybe just introduc~inq the one that he has marked on, or do 
12 you want them both in there? 
13 MR. COLLINS: I think you can see these 
14 various physical markings th~t are untouched by him. I would 
15 like to have that in the record so there·is no question about 
16 what these markings. are. 
17 THE WITNESS: This is the same topo that we 
18 had when we walked. The only difference being is I have inked 
19 the lines that were in pencil~ 
20 THE co~~ISSIONER: You want to introduce this 




MR. COLLINS: Yes. 
THE COMMISSIONER: This will be i9, then. 
MR. COLLINS: And maybe i9A, which will just 
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THE COMMISSIONERs · i9A will be highlights of 
• 2 the blowup map1 right? 
3 MR. COLLINS1 Yes. 
4 (WHEREUPON, the documents referred to were marked Exhibits i9 
and i9A for identification and received in evidence.) 
5 
6 Q. It might be easier, before we get into too much detail 





8 the survey map. Would you take: a pen or marker, or whatever, 
if you have something, and locate generally on the ground and 
show us what markings you can see on the survey map that are 
relevant at all to any of the ~estimony in this hearing. You 












your tractor, and then began to walk up the road. Go all the 
way through where we took our view, and point out anything 
that exists on ·the ground that has been mentioned in these 
hearings. 
A. Mrs. Rayslett's has peen mentioned. Bryants, as being 
neighbors. They are located at this location with two dairy-
barns. This is the dirt road going to my house, and this 
shows a barn. At the time this picture was taken there was no 
house. Where you left the county road or the hard-surface 
road the day of o~r walk, we went along the creek bed, and 
23 this dashed line, which indicates a footpath. There has been 
24 mention by Mrs. Hayslett of a house where Violet Nuckols lived 
25 that belonged to the Kin9s. That is the Violet Nuckols' 
1.99 ·. 
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house, and this is King property. The place where we parked 
2 was at the Tingler house, the Georqe Tingler house. That is 
3 located here, and this is the Tingler property. 
4 We entered what used to be King and is now White property 
s right here. We walked a ways up this road and decided that it 
6 was a little rough. We turned around. You-all followed me 
7 back down here to the dirt road leading to my house. 
8 Q. Is the dirt road that you are pointing to shown by two 
9 broken lines, parallel sets of broken lines? 
10 A. Yes1 in~icated on the road classification as an 
11 unimproved dirt road. 
12 Q. Go ahead. 
13 A. We left my house on a dirt road, which does not show on 
14 this topo, which I had built subsequent to buying the place. 
15 We went over this ridge through this particular field, and 
16 joined a road which had been built.by Vepco, which generally 
17 followed this footpath, which is depicted Qn the topo. You 
18 will notice that the footpath departs from·the stream bed 
19 before it reaches the Elmore t~act. It goes over the ridge 
20 and down through Callaghan Hollow toward Low Moor. We 
21 followed along a road built by Vepco that is parallel to the 
22 stream, around the corner of the Elmore place. We crossed 
23 through the northeast corner of the Elmore place and a portion 
24 of the Callahan place, Earl Callahan, and stopped, and Earl 
25 attempted to find his old homestead. We walked up on this 
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~ ridge, this_ peak, and identified the trail, or path, hardly a 
2 road, but anyway, the access that Mr. Callahan remembered as 
3 being the way he got into the Callaghan place. 
4 We went up to the gap to turn around and came back. We 
5 came back and stopped, I believe, here at the foot of a shale 
6 bank, which I believe Earl Callahan said that he didn't drive 
7 up because the shale was too loose. That is at this location, 
a just below the gate golnq into the Elmore place. 
9 Q. It is not shown on there, but do you recall a point where 
10 we stopped where two creeks intersect? 
11 A. That is at the base of the shale bank I just referred to. 
12 Two creeks came together. I believe I pointed out that that 
13 used to be a bog where the creeks met, but had been since 
14 filled in by Vepco. It was .impassable, had been impassable 
15 the whole time I had been up there, living there. 
16 Q. If you will pull out the old map that was recorded with 
17 your Deed. 
18 A. I have got a map which is much better. This is the map 
19 that came with my Deed. 
20 Q. On that Deed the confluence of those two creeks is shownr 
21 is that right? 
22 A. That is correct. 
23 Q. But actually on the survey map, only the creek that runs 
24 through the Elmore property and down to the Tingler property 
25 is shown, is that correct? 
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A. That is correct. 
2 Q. But you say we did stop at_this vicinity and notice the 
3 fork in that creekJ there were two creeks running together. 
4 A. Correct. There is a culvert under this branch now. 
5 Q. You said prior to Vepco doing some work in there, ·that 
6 was sort of a bog and kind of a swampy area? 
7 A. That is correct. 
8 Q. Not a clearly defined creek? 
9 A. Well, there was always running water. But the creek, it 
10 was just a bog area where the~e two pieces came together and 
11 finally decided where they were going. 
12 Q. So maybe from an aerial photo, or whatever, it wouldn't 
13 be identifiable. Let's take a look at the version of this 
14 that you have drawn and show everyone what you have marked on 
15 this. 
16 A. I have marked the hard-surface road, which is Route 623. 
17 It shows in black and red dashed lines. T~e unimproved dirt 
18 roads are marked in dashed red·. The footpath that goes from 
19 the hard-surface road through Tinqler, through White I have 
20 marked in yellow. I suspect but do not know, I have heard 
21 that this branch of that footpath that came out of Callaghan 
22 Hollow went to the Prank Callaghan place, and that would b~ 
23 the route by which they took out. This is Frank Callaghan 
24 down to Low Moor. I don't know that for a fact. I have heard 
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Q. You have also marked in the Eimore tract, and the Hubert 






You have not put in the name Frank Callaghan on there? 
I have not. 
But that property has been generally described as being 
7 over on this side of your property, is that right, in 
8 Callaghan Hollow? 
9 A. I am vaque about it, but yes. Prank Callaghan is at the 
10 head of Callaghan Hollow up o~ the mountain. 
11 Q. Show Mr. Watson where yo~r house is located and where the 




A. This locates the barn and the general location of the old 
King house and my houser all within this general area. 
Q. 
• 
When you bought the property ten years ago, how would 
16 you1 if you had to go, even on foot, as far as not going on a 
17 you know, just really crawling and climbing over ridges and 
18 so forth, how would you get to the other side, I will call it, 
19 of·your farm onto the Elmore side, let's say? 
20 A. . Go down the unimproved dirt road to the hard-surface 
21 road, through the King and Tingler place, actually Broughman, 
22 too,.and up this footpath. We heard testimony from Mr. 
23 Broughman, I believe, this morning at the deposition when he 
24 spoke of Ray's Spring. Ray's Spring is located about here. I 
25 used to take my cub scouts camping over there. I·opened up a 
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place by Ray's Spring. That was after I had built a road over 
2 this ridge. 
3 Q. So rather than continue that on a permanent basis, you 
4 developed and built a road that ties in and goes over that 
s ridge from your house to the back side of the farmJ is that 
6 right? 
7 A. Correct. 
8 o. 
9 A. 
And that road is located where? Point that out again. 
It would run about like this, and then cut back across 
10 the ridge, and drop down just below Ray's Spring. 
11 Q. Have you ever tried, particularly after notice of this 
12 suit, have you ever tried, before Vepco got in there, to walk 
13 the area that was alleged to be a right-of-way on that plat, 
14 which is really, I guess, maybe the old creek bed, but walk up 
15 to the Elmore property? 
16 A. I have walked up to the Elmore property. 
17 Q. On foot, could you get from the Tingler property to the 
18 Elmore property along that route? 
Yes. 19 A. 
20 Q. Was there any area you could see as a roadbed or path, 
21 footpath? 
22 A. Yes. 
23 Q. • That does still exist? 
24 A. It does, or did. 
25 Q. Then I gather it has been intersected to some extent by 
204 
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Vepco. 
2 A. That is correct. 
3 Q. Are you familiar with the area where it tends to switch 






Is that clearly defined on the ground? 
It is about a three foot wide trail. 
Is it as clearly defined as the rest of the trail up in 
9 that vicinity? 
10 A. No. It is a wide deer path.· It could have been a 
11 logging road at one time. 
12 Q. The gate you referred to at Elmore, is that a gate that 
13 was in there when you first bought the property, as far as you 
14 know? 
15 A. The fence posts, corner posts were there. The fence line 
16 was in existence along the sout~west side of the Elmore place, 
17 but the gate itself was no longer there. 
18 Q. The path, footpath, road, or whatever·you want to call it 
19 that existed at that location went directly into the Elmore 
20 property, is that right? 
21 A. That is correct. 
22 o: Are you familiar with any outlet from the Elmore property 
23 to the Callaghan property, or any other road, path, or 
24 anything else on your property that would connect with 
25 Callaghan? 
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A. No. The road, or path, or whatever that went through 
2 King to Elmore terminated, I would say, about -- there was an 
3 old log cabin or something up there, or two or three old log 
4 cabins, and terminated there, at least as far as I could tell, 
5 in about this location. 
6 Q. You have seen that by your own visual inspection? 
7 A. .Yes. 
8 Q. Did you understand from either when you bought this or 
9 subsequent thereto by talking with me that the Elmore tract 
10 had originally been a portion -Of the King farm and was sold 
11 off by the Kings to Elmore? 
12 A. Yes. 
13 Q. And that the Callaghan tract was not a part of the King 
14 farm at any time? 
15 A. I didn't know anything about the. Callaghan tract until a 
16 couple years ago. 
'.·. 
17 MR. COLLINS:. I think that.is all the 
18 questions I have. 
19 CROSS-EXAMINATION 
BY MR. PARKS: 
20 
21 Q. Mr. White, I am going to place before you Exhibit #9A, 
22 and ask you to m~rk on that, if you would, some of the 
23 landmarks that have been referred to in your testimony. If 
24 you would, please, could you just like put an x and mark that 
25 Ray's Spring. 
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(WHEREUPON, t_he witness did so.) 
2 Q. Could you draw us on there, if you would,·please, the 
3 approximate location of the gate into the Elmore property on 
4 the King side. 
s (WHEREUPON, the witness did so.) 
6 Q. You have testified that, I believe, and correct me if I 
7 am wrong, that the yellow highlight is an existing road or 
8 pathway, wh~tever you want to call it, that you have actually 
9 traveled upon yourself; is that right? 
10 A. I have traveled on this footpath probably up to this 
11 point on the ridge. 
12 Q. The boundary line between yourself and what is marked 
13 Callaqhan Hollow? 
14 A. Correct. My children have told me that they followed 
15 this path. I haven't done it myself. 
16 Q. Did I understand you to testify that what you call 
17 footpath continues from -- what direction is going towards you 
18 on that thing? Between the yellow highlighting and the Elmore 
19 gate, did you say there was a footpath you found in there? 
20 A. Yes. 
21 Q. Could you mark that on Exhibit #9A, please. 
22 (WHEREUPON, the witness did so.) 
23 Q. Approximately. 
24 A. Yes. 
25 Q. You did find that; is that right? 
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A. Yes. 
2 Q. Have your explorations taken you onto the-Callaghan 
3 property? 
4 A. Not until we walked it with the Vepco surveyors within 





How many times have you done that? Was that one walk? 
No. Two or three. 
And the one walk we took with Mr. Watson. 
Yes. 
10 Q. Could you draw us on Exhibit·#9A the approximate location 
11 of northJ just draw us an arrow, p+ease. 
12 (WHEREUPON, the witness did so.) 
13 Q. Have you located any ~emains of a fence line on what 
14 would appear to be the eastern boundary between Earl Callahan 






Yes. We located it together when we were up there on our 
Have you traveled that entire fence line? 
I have not. 
So you don't know whether there may be a gate in there 
21 between Callaghan and Elmore; is that correct? 
22 A. I can't swear whether there was or not. I have traveled 
23 it. Whether I came to this corner or not, I don't know. 
24 Q. You just indicated what would have been the northeast ••• 
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Q. How many acres do you own in White Rock Gap? 
2 A. About 430. 
3 Q. How do you know that the eastern end of what you have 
4 superimposed on the geodetic survey map is accurate? 
5 A. Are you speaking of the boundary line between Alleghany 
6 and Botetourt County? 
7 Q. Yes. 
8 A. Both from the markings on this and from the Vepco 
9 surveyors. 
10 Q. In other words, is it your understanding that the 
.. 
11 Alleghany/Botetourt County line is your, what, eastern 
12 boundary, southeastern boundary? 
13 A. Correct. 
14 Q. You have no interest in the Elmore property itselfJ is 
15 that correct? 
16 A. You mean, do I own it? 
17 Q. You make no claim to it. 
18 A. No, I make no claim to it. 
19 Q. Do you know where the Horseshoe Field is that Mr. 
20 Broughman referred to this morning? 
21 A. Yes, I believe. 
22 Q. Can you locate that on #9A, please. 
23 A. It would be south and west of where we show gate. 
24 Q. How about if you drew a circle approximately where the 
25 Horseshoe Field is. 
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A. I am guessing on th~s, but I believe, from his testimony, 
2 that is what we are talking abo~t (indicating). 
3 Q. If we can refer to the l~rger geodetic map. You have 
4 heard the testimony about an alternate way to get to the 
5 Callaghan property being down through Callaghan Hollow, and 
6 you have.pointed out to us that there appears to be, on the 










Do you know what all of these contour lines mean? 
Yes. 
What do the bolder contour lines mean? 
They are marked at every 200-foot elevations. 
What do the lighter contour lines in between mean? 
They are marked at 40-foot elevations. 
. 
Can you tell us, based on your knowledge of map reading, 
16 the approximate distance from -- let's just take that 
17 northeast corner of Elmore-- the distance.down through 
18 Callaghan Hollow to the hard-surface road in Low Moor? 
19 A. 
20 Q. 
Do you have a straight e~ge? A mile and a quarter. 
Can you tell us the approximate distance from the 
21 northeast corner of Elmore, .coming along the road we are 
22 talking about, past Tingler to-State Route 623? 
23 A. A mile and a quarter. 
24 Q. Does the closeness of t,he contour lines mean anything 
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A. 
2 Q. 
The closer the contour lines are the steeper the terrain. 
The yellow highlight that you have on Exhibit i9A going 
3 from Route 623 in the direction of the Elmore property is 
4 considerably less steep than the yellow highlight through 
5 Callaghan HollowJ is it not? 
6 A. Well, let me see. We start at essentially the same 
7 elevation. We start at 1600 feet at Callaghan Hollow and 1700 
8 feet at the hard-surface road, and you qo to the same 
9 elevation over approximately the same distance. So I would 
10 say that it is slightly steepe~ to come through Callaghan 
11 Hollow·than it is from the Tinglers', if I haven't misread the 
12 map. 
13 Q. This area over here in Callaghan Hollow, though, this 
14 follows a steeper course than through your propertyJ does it 
15 not? 
16 A. As I just said, we have to rise an additional 100 feet by 
17 going thro~qh my property in essentially t~e same distance, so 
18 it would follow a sliqhtly steeper course,.path. 
19 Q. Through Callaghan Hollow? 
20 A. Through Callaghan Hollow; yes. 
21 Q. In fact, Callaghan Hollow comes out 1400 feet or lower on 
22 the hard-surface; does it not? 
23 A. All rightr yes. 
24 Q. Where your house is located on Exhibit i9A does not have 
25 a view of what you have described as a footpath from 623 to 
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the Elmore pr_operty J does it? 
2 A. It does not. 
3 Q. There is a ridge in between those two locations? 
4 A. Correct. 
s o. So you would really not be aware if anyone was quietly 




Not if they were quietly going up and down the road. 
And if you were at home, you wouldn't know itJ right? 
I would probably know it within a week or so when I went 
10 over and saw the marks, the tracks that were left. 
11 Q. 
12 A. 
What kind of tracks? 
Well, if somebody walked in, they would leave foot tracks 
13 in the mud, especially by Ray's Spring. If deer walk in, they 
14 leave deer tracks. 
IS Q. Do you recall up in approximately this location ••• 
16 A. You are pointing to approximately Ray's Springs? 
17 Q. Yes, where what you describe as a footpath comes fairly 
18 close to the creek, and there was some shoring or something 
19 that had fallen into the creek; do you recall that? 
20 A. No, there is no shoring in the vicinity of Ray's Spring. 
21 I put a culvert in under Ray's Spring. Maybe that is what you 
22 are thinking ofJ under the road by Ray's Spring. 
23 Q. Maybe below where I am referring to. But do you remember 
24 the walk we took up on the property? 
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Q. Before we turned back to ride in your truck, there was an 





Yes. That would be right by the gate at Tinglers'. 
But above-the gate and on your property? 
Yes. 
Bad you had anything to do with putting that structure up 
·7 that appeared to hold the road up at one time? 
8 A. I don't know whether it held the road up or not. I had 




Is that what it appeared to you that it did? 
I would think so. 
Were you able to determine the location of what has been 
13 marked as a gate on Exhibit i9A before or after this 
14 controversy arose between Mr. Callahan and yourself? 
15 A. Before. 
16 MR. PARKS: Let's take a recess. 
17 (WHEREUPON, a brief recess was taken.) 
18 ·MR. PARKS1 I don't have aoy more questions. 
19 EXAMINATION 
BY THE COMMISSIONERI 
20 
21 Q. The u.s. geodetic map, when was that map? Is that keyed 
22 on there? 
23 A. Photographs were taken in 1960. It was field checked in 
24 1962, and then photo revised in 1969. 
25 o. Is there any key on there to show what you referred to as 
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a footpath as being a footpath? 
2 A. There is a key that shows road classifications. I don't 
3 see a key to footpath classifications. 
4 Q. Do you know of any ruins of buildings on the Elmore 
5 property? 
6 A. Yes. 
7 Q. Which indicates habitation? 
8 A. Yes. 
9 Q. How about on the Callaghan property? 
10 A. I believe on one of the trips with the Vepco surveyor we 
11 came across some foundation rock, which I suspect was what 
12 Earl Callahan was looking for when we went on our walk. 
13 Q. The gate and the boundary line between your property and 





I don't know. 
Who maintains the gate? 
I do not. 
Do you know how long, or do you have any information how 
19 long it has been there? 
20 A. I believe we have had testimony, and I think I have 
21 heard, maybe it is not on record, that George Tingler erected 
22 that gate to keep cattle out from around his house. I think 
23 George died about four or five years ago, but the gate was 
24 there in 1975, when I first walked the property. 
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the Tinglers' property? 
2 A. I make no·claim. 
3 THE COMMISSIONER: I think that is all I have. 
4 REDIRECT EXAMINATION 
BY MR. COLLINS: 
5 
6 Q. The Tingler property was sold off the King farm, is that 
7 right, originally! 
8 A. I don't remember. I don't know. I think it was. I 
9 don't know for sure. 
10 Q. We have said this a number o~ times. At the time you 
11 bought the King farm, .your access to your property was to go 
12 through Tingler to get to that side of your property? 
13 A. Yes. 
14 Q. That gate was already in place? 
15 A. Yes. 
16 Q. When you say, put a gate to keep your cattle out, do you 
17 mean put a fence? In other words, you understood it was open 
18 in there until George Tingler p,ut a fence?. 
19 A. Yes. I just don't know. 
20 o. My point is, you wouldn't put a gate to keep cattle out, 
21 necessarily, I guess1 you would p·ut a fence. Your words were 
22 that you understood George Tingler put a gate there to keep 
23 the cattle out from his yard. 
24 A. Yes, I understand. 
25 Q. I just wondered what you meant by that. It didn't make 
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sense to me. 
2 A. Well, it doesn't make sense to me, now that I think about 
3 it. There must have been a fence there and no gate, is the 
4 only thing I can think of, an~~ George put a gate up. I have 
s heard it said, and I couldn't even tell you the source. 
6 MR. COLLINS: That is all I have. 
7 RECROSS-EXAMINATION 
BY MR. PARKS: 
8 
9 Q. Mr. White, could you locate on #9A for us where you found 
10 the foundation rock on the Callaghan property? 
11 A. No, I really couldn't. I had to take the Vepco 
12 surveyor's word that we were on Callaghan property. Actually, 
13 I took his word that that was a house foundation. He said it 
14 looked like there was some foundation rock there. 
15 Q. Was that pointed out to you before or after we took our 




That was before we took our view with Mr. Watson. 
Did we qet anywhere close to that point with Mr. Watson? 
I don't know how close is close. We found a jacket 
20 hanging from a tree, and I can remember passing that jacket 
21 when I was with the Vepco surveyor. somewhere north of the 
22 jacket we found -- I don't know. I can't tell you. 
23 THE COMMISSIONER: Off the record. 
24 OFF THE RECORD 
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42 
Q. You never had any occasion to use the gate at Tinglers'J 







Walked through itJ yes. Went down and met George and his 
MR. PARKS: That is all I have. 
MR. COLLINS: Do you want to waive signature? 
THE WITNESSz I would like to read it. 
MR. COLLINS: That is all we have. Our other 
9 witness was Mr. King, and he has already testified, I think, 
10 fully. 
11 THE COMMISSIONER: So this concludes the 
12 evidence; right? 
13 MR. PARKS: Mr. Callahan wanted to respond to 
14 the question about ••• 
15 MR. COLLINS: Call it rebuttal. 
16 MR. PARKS I We ¥ill call it rebuttal for the 
17 sake of calling it something. 
J 
18 HUBERT EARL CALLAHAN, having been previously sworn by the 
Notary, was examined and testified as follows: 
19 
DIRECT EXAMINATION 
20 BY MR. PARKS: 
21 Q. 
22 A. 
Mr. Callahan, you wanted to say something about Dovey. 
Yes. We were talking about one thing, and then we got 
23 over on the other side of the mountain. We were talking about 
24 this side of the mountain. Then we got talking about my uncle 
25 FrankJ he lived on the other side of the mountain. When she 
• 
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died, Carl Wilcher, one of the witnesses we had, him, and I, 
2 and one of my brothers, and two or three other_people from 
3 around there, went up there and carried her out of there with 





What was her full name? 
Dovey. 
Dovey Callaghan? 
Dovey Callaghan. When she died, Frank, he got on a 
9 horse, came down to Low Moor and got us and the undertaker, 
10 and we went up there and carried ber out. Most of the time we 
11 put the basket, or whatever you call it to carry her in, we 
12 would slide it on the snow. After a while she would get 
13 heavy, and we would let it down on the snow and just slide it 
14 on the snow. That don't have-, no bearing on the case. We are 
15 on the wrong side of the mountain. 
16 Q. So you say to take Dovey Callaghan down the mountain, if 
17 you had gone the other way towards the road you are claiming, 
18 you would had to have gone up and over the.mountain to get to 
19 that road? 
20 ~. Op over the mountain to get to that road1 yes. We would 
21 have never got her up there. 
22 Q. By the same token, to get to Low Moor from your property, 
23 do you have to go over the mountain? 
24 A. 
25 Q. 
You have to go over the mountain. 
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downhill, is that right? 
2 A. Yes. 
3 THE COMMISSIONER: I am not clear. Which 
4 route did they take out? 








Do you remember where I pulled up and stopped and said, 
is the hollow that goes up, when we were up there? 
In LOH Moor. 
That is the hollow we brought her down. 
THE COMMISSIONER:· That is Low Moor Hollow? 
THE WITNESS: ·That is Low Moor Hollow. 
THE C0~1ISSIONER: Or Callaghan HollOWI it 
13 shows on the map. 
14 THE WITNESS: I had one uncle that lived 
15 there. He lived there 50 years, that I know of. 
16 CROSS-EXAMINATION 
BY MR. COLLINS: 
17 
18 Q. On that subject, then, this Dovey Callaghan was Frank 
19 Callaghan's wife? 
20 A. Frank Callaghan's wife. 
21 0. That is the gentleman that Mrs. Hayslett refer~ed to? 
22 A. Yes. 
23 Q. She said he would come over the mountain, come over to 
24 the White's property ••• 
25 A. There was a road that come from his house over the 
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mountain to Kings'. 
2 Q. If he were going to White Rock Gap, or whatever, he would 
3 come down by Kings' and go to White Rock Gap? 
4 A. The road forked on top of the mountain. One come down to 
s my place and one come down to Kings'. Back in them days, you 
6 didn't have horses. Most of them walked. 
7 o. Let me show you this and ask you if you can see those 
8 yellow lines on there? 
9 A. I am color-blind. I can tell you one color, I can tell 




Can you see what says Callaghan Hollow? 
Yes. 
Here is Low Moor right here. That is where we drove up. 
14 A. Yes. 
15 Q. That is on the corner of this map where the·tag is that 
16 says Exhibit #97 is that right? 
17 A. Yes. 
18 Q. You would walk up that hollow, or horseback, or however 
19 you would get up there, sled, or whatever. 
20 A. Lucian Broughman ••• 
21 Q. ·wait a minute. Let me just ask you a question. If you 
22 keep going up this road, at some point you would come to Frank 
23 Callaghan's property? 
24 A. Sitting right on top of the hill. 
25 Q. You are pointing to an area that is sort of near the end 
220. 
HUBERT EARL CALLAHAN - CROSS 
46 
of the word hollow? 
2 A. Yes. 
3 Q. Are you familiar with where that road cut back across the 
4 King property and went down to White Rock Gap? 
5 A. Didn't no road cut across to White Rock Gap •. 
6 Q. You are saying that the ~oad went on over to your 
7 property and then came down? 
8 A. No. I said it was a path. 
9 Q. Path, I mean, went on to your property and came down. 
10 A. One come out this hollow to get to Frank's. If you go up 
11 here to the end of the hollow, one would come over here to 
12 Kings'. It went on up the hollow, and real steep, or a big 
13 ridge you got to go up. When you get to the top of that, then 
14 you come over to my place. 
15 o. So if Frank Callaghan was going to Kings', would be come 
16 over to your place and go down, or·would he go straight from 
17 his place over to Kings •? 
18 A. He would ride a horse over there. 
19 Q. How would he go, though? Would he go up on your place to 







So the fork was somewhere before your property? 
Oh, yes, the fork was before my property. 
That land all belonged to Frank Callaghan and his family? 
Well, there was some more land in here that belonged to 
221. . 
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other people, but I just can't remember who it belonged to. 
2 MR. COLLINS: I_ think that is all. 
3 THE COMMISSIONER: Off the record. 
4 OFF THE RECORD 
5 (WHEREUPON, Exhibit #5 was withdrawn and substituted with 
Exhibit i9.) 
6 






















__J c A P T I 0 N 
2 The foregoing hearing came.on before the Honorable 
3 Pletcher D. Watson, a Commissioner in Chancery for the Circuit 
4 Court of Allegh~ny County, Vi~ginia, in the matter, on the 
5 date, and at the time and place set out on the title page 
6 hereof. 
7 It was requested that the hearing be taken by the 
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3 STATE OF VIRGINIA: 
4 AT LARGE: 
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6 I, Fletcher o. Watson, a Commissioner in Chancery for the 
7 Circuit Court of Alleghany County, Virginia, hereby certify 
a that the foregoing witnesses were duly sworn by the Notary, 
9 and their testimony taken before me, in the matter, on the 
10 date, and at the time and place set out on the title page 
11 hereof. 













































C E R T I F I C A T E 
STATE OF VIRGINIA: 
AT LARGE: 
I, Deborah E. Massie, Notary Public for the State of 
Virginia At Large, do hereby certify that I reported the 
foregoing by stenographic and mechanical means, which matter 
was held on the date, and at the time and place set out on the 
title paqe hereofJ and that the foregoing constitutes a true 
and accurate transcript of same. 
I further certify that I.am not related to any of the 
parties, nor am I an employee of or related to any of the 
attorneys representing the parties, ana I have no financial 
interest in the outcome of this matter. 
GIVE'N under my hand and seal this 21st day of September, 
1985. 
My Commission Expires: 
December 11, 1987 
Notary Public 
Commissioned As: Deborah E. Schmid 
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REPORT OF FLETCHER D. WATSON, COMMISSIONER IN CHANCERY 
TO: THE HONORABLE D. M. BYRD, JR., JUDGE OF SAID COURT 
Your undersigned Commissioner in Chancery pursuant to that certain 
Decree of Reference entered in this cause on December 14, 1984, for 
findings of fact reports as follows: 
(1) Evidence was taken by depositions with exhibits attached on 
June 12, July 10 and August 7, 1985; said depositions and exhibits are 
filed herewith; co~nsel for complainants. and defendants agreed as to the 
date, time and place of taking and were present on each occasion, as well as 
the parties as'shown by the depositions; also a view of the property and righ 
of way was taken in the presence of counsel and parties. 
FINDINGS OF FACT 
' 
By deed, dated Ju}y 16, 1965: Hubert Earl Callahan and Margaret M. 
Callahan, his wife, became the owners as.co-tenants of a tract of land 
containing 210 acres in White Rock Gap area.of Alleghany County, Virginia, 
which deed is recorded in the Clerk's Office of said Court in Deed Book 137, 
at Page 189. (Exhibit 1) 
Laurence A. White, Jr. and Earlene s. White, his wife, are the 
owners of an adjoining tract of land by virtue of deed d~ted January 30, 
1976, of record in said Clerk's Office in Deed Book 217, at Page 25. 
(Exhibit 2) Attached to the deed is a map or sketch of the property, which 
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II 
shows an uneven double line from Point 26 to Point 25 and extending in a 
Northeasterly direction past and near Point 12 to the Gallahan property. 
Neither 'the deed or map d-esignated "the meaning of the double line. No 
evidence reveals a common source of title as to complainants' and 
defendants' land, but the Elmore 40-acre tract (hereinafter referred) has a 
common source of title with the defendants' land. 
Nothing in the aforesaid deeds nor chains of title grants, reserves 
or makes reference to a right of way across the defendants' property for 
the benefit of complainants' property or Elmore tract of land (see map 
attached to Exhibit 2) near or adjoinin~ complainants' property. 
The said double line ~ould or could be the location of a ~eam.or 
a ~oad. A view shows an old overgrown road generally parallelling a stream 
bed. However, a ~ay from tne- ~ffare-- ·Highway_ .. t._c\ thP 'Iingl.er p.JrOpert:· 
(see map attached to Exhibit 2) is well defined and travele~. (See Exhibit 
7, except for picture A7 Ftcture A shows the road for a short distance 
northeast of the Tingler property. The ~vidence and view revealed the 
old roadway northeast thereof to be more overgrown with sapling trees growing 
therein. 
The complainants' land is landlocked unless it has a 'right of way 
along the old road bed. The evidence clearly shows the Callahans had 
1 home there from 1900 or before until about 1934 when it burned, and the 
~xistence of an old road bed now overgrown with washouts, roughly following 
the creek from Tingler's property to the Elmore's 40-acre tract. The roadway 
was used for ingress and egress by the Elmores and Callahans for a footpath, 
buggies, horse drawn vehicles and occasionally by a car or pick-up truck 
and on one occasion a hearse traveled the road, at least part of way, to 
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obtain for burial the body of an Elmore, who died on the Elmore property. 
Such usage occurred from shor~ly after 1900 until the 1940's. No evidence 
establishes a road beyond·the Elmore property. Many Callahans were born and 
raised on the Callahan property. Mr. Alfred Callahan, age 78, testified his 
father, among others, was born and raised there~ 
Since the 1940's, there has been occasional use of the road for 
pulpwood cutting, cattle grazing and hunting access. James Kitt, age 38, 
testified about fifteen (15) years ago, he helped to cut and clear the 
road and put in a couple bridges in order to truck cattle to Elmore's land. 
Leonard Kitt, age 47, testified he went with his father up the road to get 
to Callahan property, and remembers some repair work to the road and bridges 
after washouts in 1972. 
Complainant, Hubert Earl Callahan, age 70, testified he has known 
of the road all his life. His grandfather and uncles lived there. When he 
purchased the proper~y he took for granted the roadway was access to the 
Elmore and Callahan property, and he hasn't been on the road since 1974, 
when he had a heart attac~ until the present controversy arose. Also, he 
used to drive a truck up the road to Elmore's place, and then park and waik 
, 
across Elmore's place to his land; that Saks Elmore lived there until 1934-
35; and the road went all the way to the Callahan property. 
Defendant, Laurence A. White, Jr., testified that at the time he 
purchased his property there "was a footpath certainly passable by horseback, 
I would think that went up towards Elmore place. It was in serious disrepair, 
but it existed". 
·The evidence further supports a finding that it was common knowledge 
that the road in question was the means of access to the Elmore and Callahan 
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property. Evidence does suggest Callahan had an alternate access by foot. 
path through the mountains to Low Moor, but not suitable for horse or 
vehiculai travel. 
There is no evidence that the usage of the roadway by the complainant 
and their predecessors in title was with permission or under a claim of 
right. 
Respectfully submitted, this 
; 
/ V day of November, 1986. 
COMMISSIONER IN CHANCERY 
Commissioner's Fee: 
15 hours X $60.00 = $900.00 
CERTIFICATE 
I hereby certify that I have mailed or delivered a copy of the 
foregoing to William A. Parks, Jr., Attorney for Complainants, P 0 Drawer D, 
~ot Springs, Virginia, 24445, and Michael McH. Collins, Attorney for 
Defendants, 275 West Main Street, Covington, Virginia, 24426. 
Given under my hand this ,(~3 day of November, 1986. ·· 
COMMISSIONER IN CHANCERY 
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EXCEPTIONS TO·REPORT OF COMMISSIONER 
TO•:' THE HONORABLE DUNCAN M. BYRD, JR.,. JUDGE OF SAID COURT: 
Come now your complainants, __ Hubert Earl Callahan and Margaret 
M. Callahan, his wife, by counsel, and respectfully except to the 
Commissioner's Report dated November 12, 1986 and filed with the 
papers in this cause upon the fo~lowing grounds: 
(1.) That your complainant~ except to the Commissioner's 
finding that "there is no evidence that the usage of the roadway 
by the. complainantt and their: j,lredeeessors in title was with per- I 
mission or under a·claim of right"; I 
(2.) That your complainant~-. object and except to thet clbsence I · 
of the following findings in said Report: 
. 
a) That the road in question has been used con-
tinuously for access to the Callahan property since 
before 1913 and probably since 1874. (6110185: p. 14; 
7110185: PP • 44 1 61; Charles Aubrey Broughman: pp. 
6-7) ; 
b) That it appears to have been common know-
ledge in the White Rock Gap area that the road in 
question was the way to get to the Callahan property. 
( 6 I 1 0 I 8 5 : pp • 9 I 11 I 15 I 3 0 ; 7 I 1 0 I 8 5 : pp • 9 I 12 I 1 7 I 
21, 26, 38, 46, SO, SJ, 59, 61; Charles Aubrey Broughman: 
pp • 6 I 7 ; 8 I 0 7 I 8 5 : pp • 8 ·, 12) ; 








route to the Callahan property that would permit 
vehicular traffic. While it has been suggested 
that there is alternative access to this prqperty 
. . 
through Low Moor, the witnesses unanimously state 
that this route is suitable only on foot. (6/10/85: 
. pp • 16 I 3 8 ; 7 /l 0 I 8 5 : pp • 9 , 3 2 ' 3 8 ' 51 , 6 5 : 8 I 0 7 I 8 5 : 
p. 8). Even Mr. White admits that. "it is slightly 
steeper that it is from the Tingler's. (8107185: 
p. 36). The inconvenience of this alternative route 
is aggravated by a "big, Long ridge" between th·e 
Callaha·n property and Low Moor. (7/10/85: p. 38); 
d) That the road is the only reasonably con-
venient access from the Callahans' property to a public 
highway; 
e) That the use of the road by the Callahans 
and their predecessors in title appears to have been 
open, norotious, under claim of .right, hostile to the 
.Whites and apparent, although ·na big chunk of ridge" 
divides the road from the primary residence of the 
Whites and their predecessors in title. (6/10/85: 
.PP· 39-40; 8101185: p. 29); 
f) That Charles Aubrey Broughman, the oldest 
. 
of the complainants' witnesses and perhaps the most 
. articulate, stated: "This right-of-way is not a 
231 
-o-4---·--.... -·~·-------;.---.....-·--·-· ·-----~----~·'·--~~---·- ----·--·.--· ... ----.. --.- .... ___ 4 ___ -· ·- ·-·-·---·--·-·- ••• ~ ... -. _._ ... ___ ... ~. 
railroad track, it i~ not a streetcar track, it is 
not a deer trail; it is a road. Do you get me? 
It is a road • • • • It was a road then and.it is 
a road now." (Charles Aubrey Broughman: 8/07/85: 
pp. 7 and 19); The very existence of the road is 
· notorious; 
g) That the road appears tQ have been open 
.. , 
and obvious to the defendants as appears from Mr. 
White's most detailed description of its locations 
and condition and his quite remarkable map showing 
the loc·ation of the road. (8/07/85: pp. 21-24; 
Exhibit 9A); 
h) That there has been a roadway over and 
upon the defendant's property since time immemorial; 
that this road has run and still runs from the Tingler 
gate to the Elmore gate; t.hat it was originally built 
and maintained ln a conditi~n~ and is now suscept~ble 
·to restoration to a condition ·suitable for vehicular 
traffic; that the Callahans and their predecessors 
in title have asserted under claim of right hostile 
to the rights of the defendants and their predecessors 
in title, for a period well in excess of 20 years, a 
right in and to said road as an easement of ingress 
and egress; that the use of this road has been con-
tinuous, open and notorious; that the complainants' 
property is landlocked and the existing roadway is 
reasonably necessary to the ··enjoyment of the com-
plainants' property; 
232 
i) That the complainants have proven exclus-
ive, openr uninterrupted use of 'th road for a period 
in excess of 20 years, prior_to the defendants' acqui-
sition of the property. From the long acquescance of 
the defendants• predecessors in title to the use of 
the road a presumption of a right of grant arises. 
Markham v. Hall, 215 va. 68~, 2l~··s.E.2d 302 (1975); 
• 
j) That the necessary for the use of the road 
has been shown by clear and convincing evidence; 
k) _ That denial of the complainants' claims to 
use of ·the road would certainly render the complainants' 
property inaccessable and useless. 
William A. Parks, Jr. 
Parks & Vaught, P.C. 
Attorneys At Law 
P. 0. Drawer D 
Hot Springs, Virginia 24445 







I hereby certify that a true copy of ~~ foregoing Exceptions 
to Report of Commissioner was mailed this ~r day of November, 
f ---r ··.. ' 
' ' 
1986, to Michael McH. Collins, ES~~e, Attorn~_Y ~~ 73- W. 
Main Street, Covington, Virginia, ~~4~\ , \_ \ ' 
\) . \ \\ \j \ ~ 
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PROPOSED FINDING OF FACT 
TO: THE HONORABLE FLETCHER 0. WATSON, COMMISSIONER IN CHANCERY 
At the conclusion of the taking of evidence, the Commission invited 
counsel for the respective parties to file a suggested finding of fact before 
the Conunissioner reported his finding of fact to the court. A proposed finding! 
of fact was filed with the Commissioner by ·complainants on or about November 1 
1, 1985. Defendants' response thereto and proposed finding of fact is as 
follows: I 
Defendant concurs with complainants regarding the various deeds and ! 
maps in the chain of title of the two properties. Defendant would elaborate, I 
however, that the deed from King to Elmore (Deed Book 23, at Page 289) made no I 
grant of or reference to a r1ght _of way ac.ross the King property for the benefit 
of the 40-acre Elmore Tract. Similarly, nothing in the chain of title of J 
either properties grants, reserves or makes reference"to a right of way across I 
the King property for the benefit of the Elmore Tract, Callaghan Tract or 
any other property. It was suggested in the pleadings or evidence that the 
map attached to the defendants' deed showed a road but the evidence, the 
view and other survey rna p confirms that those markings are to indicate creek 
beds. 
The evidence showed that a road bed did exist and roughly follow the 
creek from Tingler•s property (originally part of the King farm) to the Elmore 
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occupation of the property until 1934 by the latest count. Generally, it 
was used as a foot path or horse trail but occasionally a horse and buggy 
or auto went to or near the Elmore line. Occasionally, the Callaghans used 
the road also but no evidence was given that they ever passed beyond the 
Elmore Tract other than on foot. Since 1940 there was an isolated incident 
of pulp wood cutting, cattle grazing and several events of rabbit hunting 
when the road was used, none since White purchased the property, however. 
Referring to the specific witnesses, Alfred Callaghan testified that 
he only knew of one time a car went up the road and on that occasion it 
stopped at the Elmore gate (pg. 15). Charlie King confirmed that the road 
went to the Elmore gate (pg. 36) and was used by the King's and Elmore's 
(pg. 36). He had no recollection of C.allaghan's using this road and is now 
73 years old (pg. 37). He· gave Carl Cole permission to use the road but not 
in writing. (pg. 46) 
. 
James Kitt only knew the road to be used by C~rl Cole (pg. 18) and 
Pete Broughman only knew Elmore, Cole and Kjtt to use road (pg. 23). Leonard 
Kitt used the road without permission of King when he hunted on King property, 
also without permission (pg. 38). 
Carl Wilcher only knew of Saks Callaghan using road as foot path in 
1930's (pg. 53-54). 
Even the complainant admitted that he had only driven to Elmore's 
property on occasion, parked and walked into the Callaghan property {pg. 68). 
The strongest witnesses for t.he complainants, Mrs. Hayslett and 
Charles Broughman never were on Callaghan property except Mr. Broughman did 
go there on foot through Elmore. (Hayslett, pg. 4) (Broughman, pg. 17) 
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The evidence taken as a whole establfshes that there is no privity 
o~ title between the Callaghan's property and the King-Elmore-Tingler property; 
that the use of the road by the Callaghan's was permis·sive and in common with 
others; that the Callaghan's ceased to use the road in any manner evidencing 
a clear intention to abandon their use at least 40 years ago; and that the 
King's and White's have denied the existence of any easement across the King 
property which denial has been acquiesced by the Callaghan's for a period in 
. 
excess of 40.years. 
MICHAEL McHALE COLLINS, ESQ. 
COLLINS, CRACKEL & MOONEY 
275 W. Main Street 
Covington, Virginia 24426 
RESPECTFULLY SUBMITTED 
LAURENCE A. WHITE, JR. AND 
EARLENE S. WHITE 
·sy: lSI MiCHAEL McHALE COLLJNS 
COUNSEL 
CERTIFICATE 
I, Michael McHale Collins, do hereby certify that I have mailed a 
true copy of the foregoing Proposed Finding of Fact to William A. Parks, Jr., 
. M~H 
324 W. Main Street, Covington, Virginia on this~ day of P~bruary, 1986. 
lSI MICHAEL McHALE COLliN~ 
MICHAEL McHALE COLLINS 
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FINDINGS OF PACT 
TO: THE UONORABLE DUNCAN M. BYRD, JR. , JUDGE OF SAID COURT: 
Pursuant to a Decree of Reference entered in this cause on December 14, 
1984. the undersigned reports the following: 
By deed dated July 16, 1965, Hubert Eurl Callahan and Margaret M. 
Callahan • bis wife, become the owners as co-tenants of a tract of land contain-
ing 210 acres in the White Rock Gap area of Alleghany County. This deed is 
recorded in the Clerk's Offtce of the Circuit Court o£ Alleghany County in Deed 
Book 13'1 at page -189. (Exhibit il). 
Laurence A. White, Jr. and Earlene S. White, his wife, are the owners 
cf an adjoining tract of land , as tenants by tbe entireties , by virtue uf a deed 
dated January 30, 19'18, of record in the aforesaid Clerk's Office in Deed Book 
21 '1 at page 26. (Exhibit i2) • 
'l,here is attached to the Whites• deed at Deed Book 217 at page 28, a map. 
sketch or plat of their property. This map shows an uneven double line from 
point 126 to point i25 in a northeasterly direction past point 112 to the Callahan&' 
property. This mep Also outlines a 40 acre parcel designated ''Elmore." By 
deed dated November 29, 1899 , the heirs of William F. King conveyed that 40 
acre parcel to WiWam Elmore. This deed is recorded in the aforesaid Clerk's 
. 
Otftce in Deed Book 23 at page 289. (Exhibit #3) • 
This controversy concerns the disputed ~xistence or a xight-of-wey or 
easement over and upon the Whit£•s' property to the Cellehans' property. 
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Correspondence between counsel for the respective parties reflects the Callahan&' 
claim and the Whites' denial. (Exhibits #8 and iS). 
There is an ancient road running from State Route 823 th~gh the Tingler 
property in a northeasterly direction, following a creek and crossing that creek 
several times, past "Ray's Spring" and through the "horseshoe Field" on the 
Whites' property to a p:ate at the boundary between Elmore and the Callahan 
property. (Exhibit 9A). 
At various times , the Commissioner heard evidence from several witnesses 
familiar with the White Rock Gap area and the ·roadway in question. These 
witnesses were Allred Callaghan, age 79, Carl ~ole, afle 88, Charlie H. King t 
age 72, Jsmes Dmrlel Ki tt, age 38, James T. Broughman, age 30, Leonard Odell 
Kitt, age 47 , Carl W. Wilcher, Sr. , age 72 , Hubert Earl Callahan, age 70, 
Charles Aubrey Broughman, age 89. llfucle Hayslett. age 79, and I4aurence 
Adams White, Jr. , a defendant. Their testimony will be refe1•red to by deposition 
date and page number. 
Each of the witnesses gave a detailed set of directions from State Route 
623 to the Callahan property and a description of the road in question. 
(6/12/85: pp. 6-8, 12, 21, 29, 34, 27; 7/10/85: pp. 6, 7, 21. 35, 36, 46, 
56-57~ Charles Aubrey Broughman; pp. 5; 11; 8/17/85~ pp. ·11, 21-24, 
28). 
The· road has been used by buggies, spring wagons , cattle. horse drawn 
wagons, cars and pick-up trucks since the witnesses' earliest memories. 
(6/10/85= pp. 14. 25-26; 7/10/85: pp. 7' 39' 47-48. 49). 
I 
The road in question has been used , repaired and nudntained since before 
1913. (6/10/85: p. 14). It was repaired about 15 years ago. (7/10/85: pp. 
7, 39). Within the last 30 years, Charlie King's sister ordered the removal of 
a lock on a gate to allow the Callahans access to their property. (7/10/85; 
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pp. 23-28; 27-31). 
It appears to have been common knowledge in the White Rock Oap area 
that the road in quesUon was !!!~way to get to th~ Callahan property.. (6/10/85: 
pp. 9, 11, 16, 30; '1/10/85: pp. 9. 12. 1'1. 21. 26. 38, 46, 50, 5'1, 59, 61; 
Charles Aubrey Broughman: pp. 6, '1; 8/07/85: pp. 8, 12). 
The road has been continuously used for access to the Callahan property 
since before 1913 and probably since 18'14. (6/10/85: p. 14; 'I /10/85: pp. 44, 
61; Charles Aubrey Broughman: pp. 6-7). 
There is and has never been any other route to the Callahan property that 
would permit vehicular trafftc. While it has been suggested that there is 
alternative access to this property thtough Low Moor, the witnesses unanimously 
state that this route is suitable only on foot. (6/10/85: pp. 16, 38; '1/10/85: 
pp. 9, 32, 38, 51, 65; 8/07/85: p. 8). Even Mr. White admits that "it is 
sUghtly steeper than it is from the Tingler's." (8/07/85: p. 36). 'lbe incon-
venience of this alternate route is aggravated by a "big, 'long ridge" between 
the Callahan property and Low Moor. ('l/10/85: p. 38). The road is the only 
reasonably convenient access from the Callahan&' property to s public highway. 
The use of the road by the Callahans and their predecess~rsin title appea1•s 
to have been open. notorious. under claim of right, hostile to tbe Whites and 
apparent, although "a big hunk of ridge" divides the road from the primary 
residence of the W'tites and their predecessors fn title. (6/10/85: pp. 39-40; 
8/07/85 ~ p. 29) • The very existence of the rond is notorious . 
Charles Aubrey Broughman. the oldest ot complainants' witnesses and 
perhaps the most articulate. stated: "This right-of-way is not a railroad track, 
it is not a streetcar track, it is not n deer trail; it is a rood. Do you got me? 
It is a road • • • . It was a road then and it is a road now .•" (Charles Aubrey) 
Broughman: 8/07/85: pp. 7 and 19) • 
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Finally . -~ road appears to have been open and obvious to the defendants 
~s appears from 1\fr. White's most detailed description of its locations and con-
dition and his quite remarkable map showing the·location of the ~oad. (8/07 /85: 
pp. 21- 24) Exhibit 9A) • 
In summary. it appears that there hns been a roadway over and upon the 
defendants' property since time immemorial; that this 1~ad has run and still runs 
from the Tingler gate to the Flmore gate; that it was originally built and maintained 
in a condition. and is now susceptible to restoration to a condition, suitable for 
vehicular traffic; that the Cellahans and their predecessors in title have asserted 
under claim of right hostile to the rights of the defendants and their predecessors 
in title • for a period well in excess of 20 years , a right in and to sa:ld road as an 
easement of ingress and egress; that the use of this road has been continuous • 
open and notorious; that the complainants' property is landlocked and the 
existing roadway 1s reasonably necessary to the enjoyment of the complainants' 
prope11f. 
· Complainants have proven excfusive , open , uninterrupted use of the road 
for a period in excess of 20 years, prior to the defendants' acquisition of the 
property. From the long acqueacance of the de~endants' predecessors in title to the 
use of the road a presumption of a right of grant. arises. ~!!!:.~~m !.!_ H~, 
215 Va. 683, 212 S .E.2d 302 (1975). Defendants. have offered no evidence to 
rebut tbis presumption. 
I 
The necesRity fot• the use of the road has been shown by clear and con-
vincing evidence.· Denial of the complainants' claims to use of the road would 
certainly render the complainants' property inaccessable and uaelese, as the 
Commissioner can attest from his own view of the property . 
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CITY 0' C'-lfTON FORGE 
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Mr. Williams A. Parks 
PARKS & VAUGHT 
P.O. Drawer D 
Hot Springs, Virginia· 24445 
Mr. Michael McHale Collins 
COLLINS, CRACKEL & MOONEY 
275 w. Main Street 
Covington, Virginia 24426 
RE: Hubert E. Callahan and Margaret M. Callahan 
v 
Laurence A. White, Jr. and Earlene s. White 
The issue presented in this case is whether or not the Complainant 
has an easement across the lands of the Defendant. The matter was re-
ferrea to Fletcher D. Watson~ Commissioner in Chancery. The Complainant 
has filed numerous exceptioins to the Commissioner's Report. Most of 
the exceptions address the failure of the Comm-issioner to find certain 
facts. 
The findings of the Commissioner, while not entitled to the weignt 
of a jury verdict, are entitled to great weight and should not ~ arbitrar-
ily disturbed. Code of Virginia, 1950, as amended, Section 8.01.910. See 
also numerous cases cited in annotations. The report is prima-~acie 
correct. Raiford v. Raiford. 19.1 Va. 221 ( 1952). · 
}.1:\.e crucial. anaf .dispoc;J.t i Y..ft. iindings of fact by the Commissioner 
are as follows. 
The evidence furtner supports a finding that it was common 
knowledge that the road in question was the means of access 
to the Elmore and Callahan property. Evidence doe~. suggest 
Callahan had an alternative access by foot path through the 
mountains to Low Moor, but not suitable. for horse or vehicular 
travel. 
There is no evidence that tne usage of the roadway by the 
complainants and their predecessors in title was with per-
mission or under a claim of right. 
Report of Fletcher D. Watson, Commissioner in Chancery, page 3 - 4. 
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Mr. William A. Parks 
Mr. Michael McHale Collins 
RE: Callahan v. White 
Page 2 
As stated by our Supreme Court in the case of Craig v. Kennedy, 
202 va. 654 (1961) 
The general principles of law applicable to easements have 
often been before this Court, and the law in Virginia is 
well settled. 
In order to establish a private right of way over ihe lands 
· of another by prescription it must appear that the use of the 
roadway by the claimant was ·adverse, under claim or right, 
exclusive, continuous, uninterrupted, and with knowledge and 
with acquiescence of the owner of the land over which it passes,. 
and that such use has continued for a period of at least twenty 
years. Powell v. Magee, 191 Va. 315, 321, 60 S.E. ed 897, 900; 
W i ll i am s v • G r e e n , 1-1 1 V a • 2 0 5 , 2 0 7 - 2-0 8 , 6 8 S • E • 2 53 , 2 54 . 
We have said many times that 'Where there has been an open, 
visible, continuous and unmolested use of a road across the 
land of another for at least twenty years, the use will_be 
pr.e~rrmP.d to bP. under claim of riqht, and plAr.P.s upon tr~r~ 
~wner 6t t~~ ser~ient· Pst~t~ t~e burden of reouttina this 
presumption b .. .v s.ho.~~-J..ng_ thi=it the usf=! was oermis.s.ty.e_.__ an·o _ n'ot_ 
unacr a claim of ri9ht~• Powell v. Magee, supra; Rives v. 
Goocn, 1:>1 Va. 661, 663, 162 S.E. 184; Davis v. Wilkinson, 
140 Va. 672, 675, 676, 125 S.E. 700, 701, 701-. ; 
In this case, the finding of fact by the Commissioner that the 
use-r was not "under claim of right" is closely related to the element of 
" e x c 1 us i v e " u s e !" • t'n K ~: r • t v • Ii Jbyn s , 1 1 2 V a • 5 8 6 ( 1 9 1 1 ) a t p • 58 7 and 
588, our Supreme Court stated that in order to satisfy the exclusive 
principle it is not essential "that the claimant shall·be the th~ only. 
one to enjoy the right of way, since other persons may likewise.acquire 
a prescript i v e right to u s e i t ; never the 1 e s s , c 1 a t man t ' ~ right --·-mu s t be 
~xclusive in the sense that it does not rlP..p..Ano i~r .its PojnymP.nt uoon 
imilar right"s in-others." See also Witt v. Creasey, 117 Va. 872 (·r$i5). 
At this point, reference to the "Elmore Tract" is essential. 
~hile the owners of the "Elmore Tract" are not parties, the uncontradicted 
~vidence is that tt1e "Elmore Tract" unlike the "Callahan Tract" has a 
~ammon source of title with the "White Tract". ~vi thout deciding the 
Lssue, suffice it to say that the evidence suggests that a strong case 
:an be made support in g an " imp 1 i e d easement " i ·n c i dent t o the "e-±iR g r e 
r r a c t " i n i t i a 11 y • " An e a s em e n t m a y a r i s e by -1-ffi ~ l .ire e t i o n I:: l"u n s e v e ran c e 
Jf a parcel of real estate by the owner, unless the owner expressly 
3xcludes such implication." 68 M.J.,Easements, Section 9. Furthermore, 
the Elmore and Callahan families were close relatives. 
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Mr. William A. Parks 
Mr. Michael McHale Collins 
RE: Callahan v. White 
Page 3 
The Court has made an extensive review of the evidence in this 
mat t e r . As a p p 1 i e d to t he a f1": 1'~- s.a i: 9 ec:~ g. round , the Court draws the 
following conclusions. The ve:lst maJoritv 0f the evidence of "user" 
is evidence of "user" incidersl to tt1e ''t:.!more Tract." The Court con~· 
eludes that the vast majority of "user" incident to the "Callahan 
Tract was not "exclusive" .in t.hat it d~pP..ot:ied fnr j t$ -Pn joyme.ot upnr. .' 
the superior, similar rights at· tne ··F·Imoi:~:~.·· 
Stated another way, relating the two elements "claim of right" 
and "exclusive, the Court concludes that the user incident to the 
"C a 11 a h·a n Tract" w ~ s not under n c 1 aim of right ex c 1 us i v e to the C a 11 aha n s" 
for the prescriptive period. On the contrary the "claim of right" was 
dependent primarily upon "right" or "claim of right" of the "Elmores." 
The exceptions to the Commisioner's Report should be overruled and the 
report confirmed. 
The cost of the Commissioner should be assessed equally against 
the parties with the remaining cost assessed against the Complainant. 
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FINAL D~REE 
This cause carna to be heard t.1pon the filing of a Bill of Canplai nt 
praying that the Court decree t.!'lat tile complainants were entitled to an 
easemant I.JP<.:n the lanc1n <..,f the <1f'r0:v1:tnts and praying further that the 
d~fendar!t:1 be enjoined ar.d re~1t r·alned f'row iot.erf'er·ing with the complain-
ants' use or such ~~asement and that the compl:linants be granted damages 
and costs; upon an .Answer and D~mltrr,~r t.r·:erl!t.o; upon the fi 1 i ng of :~n 
Amended Bj 11 or Canplai nt requr:.stj ng the :~arne relief; upon an Answer 
thereto; upon referenc~ to Fletcher :). ~/nt.son, C,:mmissioner in Chancery, 
to hear evidence and report findings of fact; upon the taking of evidence 
on .June 12, ,July 10, and August. 7, 19o5; upofl the report of th0. Canrnj ss-
ioner in Chancery; upon t.he fi 1 in(~ nf exC!~ptions to the report by the 
complainants; and was argued; 
WHEREUPON, it is J\DJUDGED nr1t1 ORDER~D for the reasons S(~t. f,)rt.h 
in Court's letter C'i)ini•.)O rJf Apr:J. 1, 1987, a:1 follows: 
( 1.) The report of the C01un.issioncr is C(Jnrinned and the except-
ions thereto are overruled. 
( ~.) The compl.1 i nants ::!:"> :1ot r1a ve an ~-~semen t of right or way over 
the land!.:· of the defer~jants' l.Jy ~!..,:Jrlt t.;f"' re3erVFJtion, 11xpress or· implied, 
or by prt:scription, irm."'lic::Jt ior. or aCciulesence. 
l'3.) The requf~~;t for' injunctiv€' r...-~lit:f is denied. 
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(4.) The request for damages is denied. 
(5.) The cost of the Commissioner is assessed equally against the 
complainants and defendants with all remaining costs assessed against the 
complainants. 
It is further ADJUDGED, ORDERED and DECREED that the Court's letter 
opinion of April 1, 1987, should be and it iB hereby incorporated herein.as 
if fully set forth in extenso. 
It is further ADJUDGED, ORDERED and DECREED that the transcripts of 
the evidence taken and heard on JrJne 12, July 10, and August 7, 1985, 
should be and they are hereby deemed filed and made a part of the record, 
the parties having so stipulated, and the Court and counsel having fully 
reviewed said transcripts, and couns~l having met all requirements of Rule 
5:11 of the Rules of the Supreme Court of Virginia. 
The Clerk is directed to provide certified copies of this Final 
Decree to counsel of record herein. 
And this cause is ended. 
ENTER this the 2 ~j.. .. day of 
Wi am A. Parks, Jr. \ 




Judge' .: .1 
COPY TESTE: 
POBERT C. HUBBARD, CLERK 
ALLEGHANY CIRCUIT COlJ~: :· 
·~~-
NGriCE OF APPEAL 
Cane now the complainants, Hubert Earl callahan and Margaret M. 
Callahan, his wife, and hereby give Notice of their Appeal from that 
certain Final Decree entered in the above-captioned case on June 24, 1987. 
The transcripts of the evidence taken and heard on June 12, July 10 
and August 7, 198~ were filed and made a p~t of the record as recited in 
said Final Decree. 
William A. Parks, Jr. 
Parks & Vaught, P.C. 
Attorneys at Law 
P.O. Drawer D 




I hereby certify that a true copy of~the foregoing Notice of Appeal 
was mailed this \~ day of July, 1987 to Michael McH. Collins, Esquire, 
Attorney at Law, 
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ASSIGNMENTS OF ERROR 
1. The Court below erred in confirming the Report of 
the Commissioner and overruling the exceptions 
thereto. 
2. The Court below erred in holding that the appellants 
<complainants below> do not have an easement of right 
of way over the lands of the appellants (defendants 
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;! THIS DEED, made ~his 16th aay of July, 1956, by and between 
I 
:;charles R. Callachan and Laura Callapan, his wife, parties of tht 
•I 
first part, and Hubert Earl Callachan and Marsaret M. Calla,han, 
. 





W I T N E S S E T H: 
------------. 
That for and in consideration of the sum of Five Dollars ($5 . 
. - .. -- - .. .____.... ... -- --- . -
!icuh in hand and other valuable considerations paid by the partie: 
'of the second part to the parties of the first part, the'receipt c 
which. is hereby acknowledced, the parties of the first part to her 
by crant, bar,ain,. s·ell and convey unto the parties of the secone 
part with 1eneral warranty of title, a certain tract of land con-
tainin~ 210 acres, more or less, situated in White Rect Gap in All 
1hany Ceunty, Vircinia, and beinc the same trac~ ef land conveyed 
.to Charles Callal}lan, who is the same person as the said Charles R 
Callachan, by Marcaret Callachan, the widow of Dennis Callachan, 
~eceasec, and John Calla.,;han and others, by deed dated June 25, 
~1923, and recorded in the Clerk's Office of Alle1hany Ceunty, Vir-
.~inia in Deed Book ~6, pace 244; and beinc the same tract et land 
conveyed to the said Dennis Callachan by William J. Callachan and 
~ito by deed dated April 16, 1910, and recorded in said Clerk's. 
Office in Deed Book 37, pace 559, to which said deed ·reference is 
hereby made tor a more particular description of the said tract of 
land herein conveyed, and whicn is described in said deed as con-
taininc 221 acres by es~imatien. 
·· --:- ,_....,_ _ _.,Tb~eure .is reservd. r.ram .thia. deed. the iTo~ .ore on s~~ct__la~~ anc 
the richt to mine t~~ same on the laod herein conveyed, and which 
reservations are contained in the aforesaid deed from William J. 
Callachan and wife to Dennis Callachan, and reserved in the atorea 
aaid deed from Marcaret Callachan, the widow of Dennis Callashan, 
;eceased, and John Calla,han and others to Charles Callachan. 
It is acreed and understood that the taxes on the said propert~ 
berein conveyed shali-be pro-rated for the year 1956, and that the 
parties of the firs~ part shall pay one-half of the taxes on sai4 
248 
·" ~--· .• 
•:. 
• ! : • ;.J~' ... :. ~ . 0 •• • •• 
-·· .. 
!.n •. v 
~ 6 
·,property for tho year 195 , and the parties of the second part shaJ 
·I 
•• \!pay one-half of the taxes on said property tor that year. 
11 ,, WITNESS the followinc sicnatures an~ seals of the parties or 
ll !,the first part this the 
!! 
Witness to sicnature 
_of Char~.es R, Calladtan: 
Wiiili~iii;il!z.' 
• ', J ' ", 
a . I 
nb "(" =•-•'"=td;• ~ 
,:'11 . 
·;STATE OF VIRGINIA, 
I. 
·:cITY OF COVINGTON, to-wit: 
I, Geo, A. Revercomb, Jr., a eommissioner in Chancery for the 
.Circuit Court of Allechany County, Vircinia, do hereby certify tha1 
•I 
:icharles R. Callar;han, whose name is sicned to the above writinc 
·: 
.bearinl date July 16, 1956, has acknowledced the same before me in 
!' 
City or Covincton·~ Vir,inia. !;the 
!i Given under my hand this I 6 1/:"d.ay .. of July, 1956. 
!I 
li 
~STATE OF WEST VIRGINIA, 
COUNTY OF CABELL, to-wit: 
1,'-··/ """' ~ 
·· ~-«7~ait~rc 'A ... ~~~ i'.!omun.ss 9 er n hancery. 
I, 
_.;:;c:.:.._v ....... u,..»Cii.OOA.x.-k!~-----' a Notary Public in and for the 
County of Cabell, in. the State or West Vircinia, do hereby certify 
aid that Laura Callar;han~ the wife of Charles a. Callachan, whose name 
is sir;ned to the above writinc bearinc date July 16, 1956, has 
.tay of 
:, 
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UOUK 217 1£~ 25 
WHEREAS, in that certain chancery cause styled, Charles 
H. Kinq, Jr., et al vs Norma Anderson, et al, the Circuit Court 
of Alleghany county, by Decree dated January 12, lt76, did 
appoi~t Michael McH. Collins as Special commissioner to convey 
unto Laurence A. White, Jr., and Earlene s. White, his wife, the 
·following described real estate,~ and, 
WHEREAS, th$ said Special commissioner haa collected 
FIFTEEN THOUSAND DOLLARs ($15,000) cash and a note for SIXTY 
THOUSAND DOLLARS ($60,000) as called for in Exhibit wz•, filed 
in said cause1 and, 
WHEREAS, the said FIFTEEN THOUSAND DOLLARS ($15,000) 
has been deposited with the Mountain National Bank, Clifton 
Forge, Virginia, General·Receiver, to the credit of the Court, 
and the said note delivered ~o the Clerk as decreed. 
NOW, THEREF9RE, THIS DEED, Made and entered into tbis 
30th day of January, 1976, by and between MICHAEL McH. COLLINS, 
Special Commissioner, party of the first part, ~d LAURENCE A. 
WHITE, JR., and EARLENE S. WHITE, his wife, parties of the 
second part. 
!! ! ! !. !. ! ! !. ! !!·· 
That for and in consideration of the sum of SEVENTY-
FIVE THOUSAND DOLLARS ($~5,000) cash in hand paid, and other 
goOd and vAluable consideration,· the receipt of which is hereby . 
acknowledged, the said party of the fiFst part does hereby 
BARGAIN, GRANT 1 SELL and COtlVEY unto the said parties of the 
second part, as tena~ts by ~e entireties with t~ rights of 
survivorship as at common law, with SPECIAL WARRANTY or TITLE, 
the following described propertyr 
All that certain trAct of land, lying and 
beinq in White Rock Gap in Alleqhany County, 
Virginia, originally known as the s. H, King 
lands 1 ancl bc!in~r the same tract of which C. H. 
King and J. W. ~ing died, seized and possessed, 
LESS: l 1/4 acre~, more or less, conveyed by the 
im J. l'l. King and C. H. King and wife to George • 
L. Tingle~and Emrnn Mny Tinglgr by deed dated 
April 8, 1937, and recorded in this Clerk•s 
Offico in Deed Dook 78, P!2!_514J said tract 
containing 433 acres, more or less • 
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And beinq more particularly described as follows• 
FIRSTa Points 1 throuqh 19, A, B, c and· D, as shown 
on the attached sketc~which calls are as follows 
and are taken from the followinq deed book references• 
POINTS ~ DISTANCE !?!!.2~ ~ 
1 to 2 N 66° w 29 poles 5 697 
N 66° w 50 poles 3 378 
N 66° w 60 poles 5 253 
2 to 3 N 23i• E 27 poles 5 253 
3 to 4 !J 44° E 110 poles 5 253 
4 to 5 N 40° E 32 poles 5 253 
5 to 6 N 61° E 49 poles 5 253 
6 to 7 N 23° E 16 poles 5 253 
7 to a s 63° E 4a poles 5 253 
a to 9 s 71• E 78 poles 3 37a 
9 to 10 N 70° E 115 poles 3 37a 
23 2a9 
10 to 11 Southeasterly 
to 12 direction 103.6 poles 23 289 
12 to 13 Northeast~rly 
direction 83.6 poles 23 289 
13 to 14 s &a• E 40 poles 8 1 
14 to 15 s 29° w 80 poles 8 1 
15 to 16 N 82° W 57 poles 8 1 
N 92° W 26 poles 3 379 
16 to 17 N sa• w 32 poles 3 378 
17 to la s sa• w 56 poles 3 378 
19 to 19 s so• w 23 poles 3 378 
19 to A N 50i 0 W 84 poles 3 378 











alon9 branch 42 poles 3 227 
D s 26° w 16 poles 4 36 
1 s 301° W 10 poles s 697 
s 41 l/4° w 41 poles 5 • 697 
s 7° w 2 poles s 697 
·sECOND a The residue· of a tract of 139 3/4 acres, more 
·or less, adjoining tho parcel firs~ above at points 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28 and 1, also as shown 
on the attached sketch for which said parcel calla are 
unavailable, but reference is made· to that certain deed 
from R. L. Parrish, Special commissioner, to Spottswood 
H. Kinq, dated June 2, 1977, and recorded in the Clerk's 
Office of the Circuit Court of Alleghany County in Deed 
Book 7, at Paqe 535, wherein the entire 139 3/4 acre 
tract is described by metes and bounds. 
The aforesaid land is said to contain 433! acres, more or 
less, but is conveyed in qross and not by the acre. 
WITNESS the 
STATE OF VIRGINIA 
COUNTY OF ALLEGHANY, to-witl 
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thia ..JL day of January 1 1976, by HlC.HAEL McH. COLLINS 1 Special 
commiaaioner. 
My 
VIRGINIA: In Alleghany Clrcutt Court Clerk's Office~~.,. .. ,.,~ !~It?~ 
Thfs ___ Deed wil: this d~y prc~cntcd In tho:id r:tffi;; ,nd. ww. 
tht certificate annexed, .. (J;;1ittcd to r~e.:rd oL •. if...'.'/-S .. e ... M. 
liND 1'1-A T • TcJte; 
J I'., 
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J?&.~.. 1t a . LL. 1 ' , < ' Ckrlc 
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